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ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), and 6 (1947), respectively : 

Citations in Agriculture De- Volume No. and Page 
cisions : 
Statutes, orders, etc : 811; 2: 796; 3:1179; 4: 1011; 5: 937; 6: 
Agriculture decisions_-__ : 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 6: 
Court decisions : 817; 2: 804; 3:1191; 4: 1021; 5: 945; 6: 
Decisions overruled by Secre- 
tary of Agriculture : 819* 
Citations in Court Decisions: 

Statutes, orders, etc : 799; 3: 1182; 5: 988; 6: 1197 
Appeals from Secretary’s deci- 

sions (actions for review by 

: 820; 2: 806; 3: 1193; 4: 1024; 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 

: 821; 2: 808; 3: 1194; 4: 1025; 
Agriculture Decisions cited by 

courts and other authorities_ : 821; 2: 809; 3: 1195; 4: 1027; 
Commodities involved inPACA 

proceedings : 822; 2: 810; 3: 1196; 4: 1028; 

Decisions and docket numbers 
arranged in consecutive 
: 823; 2: 811; 3: 1200; 4: 1081; 
Docket numbers and decisions 
arranged in consecutive 
: 825; 2: 813; 3: 1208; 4: 1084; 5: 
Cumulative lists of decisions: 
Agriculture Decisions : 
Agriculture decisions 
reported : 829; 2: 815; 3: 
1942 PACA decisions 
hitherto. unre- 
4: 1043; 5: 965 


*HIstTorRIcaL Note 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 485, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases, 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. Jn re Albert Bree, 3 A. D. 255 
(1944) —Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1901) 


In re St. Cuartes Dairy. AMA Doc. No. 42-3. Decided October 
29, 1948. 


Order No. 42—Classification of Milk by Market Administrator Upheld—Evi- 
dence—Failure to Carry Burden of Proof of Invalid Action of Market 
Administrator—Effect of Failure to File Exceptions to Examiner’s Report 

Where petitioner, a handler subject to Order No, 42 under the act regulating 

the handling of milk in the New Orleans, Louisiana, area, complained of 
the action of the market administrator for the order in refusing to allow 
a Class II classification, as claimed by petitioner, certain cream sold by it, 
and reclassifying said cream as Class I milk, as a result of which classifica- 
tion the market administrator under § 942.4 (e) (9) of the order under the 
act charged the petitioner’s account with the difference between the Class 
II and Class I prices, the difference amounting to the sum of $2,280.84, it 
is held, that since petitioner failed to maintain the burden of showing 
market administrator’s actions to be not in accordance with law and failed 
to file exceptions to the examiner’s report, the relief requested by petitioner 
should be denied and the petition dismissed.* 


* Charles Austin O’Niell, Jr., of New Orleans, Louisiana, for petitioner. Mr. 
John M. Durbin for Production and Marketing Administration. Mr. Glen 
J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8¢ (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seg.). On June 19, 1947, a petition was filed by Herbert W. Maitre- 
jean doing business as St. Charles Dairy, a handler subject to Order 
No. 42 under the act regulating the handling of milk in the New 
Orleans, Louisiana, area. This petition was dismissed upon motion 
of the Production and Marketing Administration on August 20, 1947 


& 
*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(6 A. D. 753). An amended petition was filed on September 16, 1947, 
by St. Charles Dairy, a Louisiana corporation, the corporation having 
replaced Mr. Maitrejean as the owner and operator of St. Charles 
Dairy. On October 16, 1947, the Production and Marketing Admin- 
istration answered the petition. 

A hearing upon the petition was held in New Orleans, Louisiana, 
on March 25, 1948, before Glen J. Gifford, hearing examiner. At 
the conclusion of the hearing, the examiner fixed a time for the filing 
of suggested findings of fact, conclusions and briefs. Petitioner did 
not submit any suggested findings or brief. The respondent filed a 
brief. 

 Petitioner’s complaints are directed at action of the market admin- 

istrator for the order in failing to allow a Class II classification for 
certain cream sold by petitioner to another dealer. The market ad- 
ministrator took the position that the milk equivalent of the cream 
should be classified as Class I under the order and charged petitioner’s 
account with the difference between the Class II and Class I prices. 
It developed at the hearing that only two months were in issue, 
August and September, 1946. The amount of money involved is 
$2,280.84. The examiner issued his report on August 4, 1948, pro- 
posing in general that the market administrator’s activities com- 
plained of were in accordance with law, that the relief requested be 
denied, and that the petition be dismissed. Petitioner did not file any 
exceptions to the report and no request for oral argument was made. 

The evidence at the hearing offered on behalf of petitioner con- 
sisted only of evidence to the effect that petitioner sold the cream in 
controversy to Brown’s Velvet Dairy Products, Inc., at Class II 
prices. Evidence was introduced for respondent to show that the 
market administrator’s actions were based upon section 942.4 (e) (9) 
of Order No. 42. The facts and pertinent provisions of the order 
appear under the headings “Findings of Fact” and “Conclusions.” 


FINDINGS OF FACT 


1. Petitioner is a handler under Order No. 42 regulating the han- 
dling of milk in the New Orleans, Louisiana, marketing area. 

2. In August and September, 1946, petitioner sold cream to a plant 
operated by two corporations, Brown Velvet Dairy Products Com- 
pany, Inc., and Brown Velvet Ice Cream Co., Inc. The plant was 
operated as one plant without physical segregation of the intake and 
output. In its monthly report to the market administrator, peti- 
tioner reported the cream as Class II. After audit of the books of 
the Brown corporations, the market administrator required the cream 





A. D, 


1947, 
Wing 
arles 
min- 


ana, 

At 
ling 
did 
ed a 


nin- 


7A. D. ST. CHARLES DAIRY 945 


to be classified as Class I and charged petitioner the difference between 
the Class II and Class I prices, namely, $2,280.84. There is no dispute 
as to the amounts of cream so classified by the market administrator 
and no dispute that the difference between the Class II and Class I 


prices is the amount charged. 
3. In August and September, 1946, provisions of the order having 
a bearing upon the controversy here were as follows: 


“$942.1 Definitions. * * * (f) ‘Handler’ means a person who operates a 


city or country plant. * * * 


“$942.3 Reports of handlers. (a) Periodic reports. On or before the 5th 
day of each delivery period, each handler, except as set forth in (c) of this 
paragraph, shall report to the market administrator in the detail and on forms 
prescribed by the market administrator, with respect to all milk and any skim 
milk, cream, or other milk products which were, during the preceding delivery 
period, purchased or received from (i) producers; (ii) other handlers; and 
(iii) other sources, the receipts at each plant, the butterfat content, and the 
utilization thereof. * * * 

“(e) Handlers who receive no milk from producers. Handlers whose sole 
sources of supply are receipts from their own farm production or from other 
handlers shall report to the market administrator at such time and in such 
manner as the market administrator may request. 

“(d) Verification of reports and payments. The market administrator shall 
verify all reports and payments of each handler by audits of such handler’s 
records and the records of any other handler or person upon whose utilization 
the classification of milk depends. Each handler shall keep adequate records 
of receipts and utilization of skim milk and butterfat and shall, during the 
usual hours of business, make available to the market administrator or his 
representative such records and facilities as will enable the market administrator 
to: 

“(1) Verify the receipts and utilization of all skim milk and butterfat and, 
in the case of errors or omissions, ascertain the correct figures; 

“(2) Weigh, sample, and test for butterfat content milk and milk products; 
and 

“(3) Verify payments to producers. 

“$942.4 Classification. (a) Basis of classification. * * * 

“(ce) Responsibility: of handlers and reclassification of ‘milk. (1) In estab- 
lishing the classification of skim milk and butterfat as required in (b) of this 
section, the burden rests upon the handler from whom reports are required to 
account for the skim milk and butterfat and to prove to the market adminis- 
trator that such skim milk or butterfat should not be classified as Class I. * * * 

“(d) Transfers. Subject to the conditions set forth in (c) of this section, 
skim milk and butterfat, when transferred in the form of mil#, skim milk, or 
cream from a handler who purchases or receives milk from producers shall be 
classified (i) in the class in which such skim milk and butterfat was used if 
transferred to a handler who purchases or receives milk from producers; (ii) as 
Class I milk, if transferred to a handler who purchases or receives no milk 
from producers, other than such handler’s own farm production; (iii) as Class 
I, if transferred to a person, other than a handler, who distributes milk or 
cream in fluid form for consumption as such; and (iv) in the class in which 
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the market administrator determines such skim milk or butterfat was used, 
if transferred to a person, other than a handler, who does not distribute milk 
or cream in fluid form for consumption as such. 

“(e) Computation of the skim milk and butterfat in each class. For each 
delivery period, the market administrator in the case of each handler shall 
determine: * * * 

“(9) The classification of milk received from producers by (i) substracting 
respectively from the total pounds of skim milk and butterfat in each class, 
in series beginning with the lowest class, the pounds of skim milk and butterfat 
received from other sources; (ii) subtracting respectively from the remaining 
pounds of skim milk and butterfat in each class, in series beginning with the 
lowest class, the pounds of skim milk and butterfat received from other handlers 
who purchase or receive no milk from producers other than such handler’s own 
farm production; (iii) subtracting respectively from the remaining pounds of 
skim milk and butterfat in each class, the pounds of skim milk and butterfat 
received from other handlers, and used in each class; and (iv) subtracting from 
the remaining pounds of skim milk and butterfat in each class in series beginning 
with the lowest class, the pounds of skim milk and butterfat by which the total 
pounds respectively in all classes exceed the pounds’ received from 
poeducers;. -F°* *” 

4. The market administrator’s audit of the records of the Brown 
corporations disclosed that during the month of August 1946 the 
Brown plant received butterfat from “other sources” amounting 
to 61,533 pounds; that it used no butterfat in Class III and used 
63,316 pounds in Class II. Applying the provisions of section 942.4 
(e) (9), there remained in Class II use 1,783 pounds of butterfat. 
The market administrator was unable to determine the particular 
source of this butterfat and allocated such butterfat to the Hammond 
Dairy, a handler who supplied a part of Brown’s requirements. The 
audit showed that for September 1946 the Brown plant received 
56,146 pounds of butterfat from “other sources” and utilized no butter- 
fat in Class IIT and only 52,595 pounds in Class II. Making the sub- 
tractions provided by section 942.4 (e) (9), there was no balance 
left in Class II for allocation to butterfat received from another 
handler after subtracting butterfat from “other sources.” 

5. The market administrator, from Brown’s records, could not verify 
the use of the cream in Class II and reclassified such cream into 
Class I. 

6. The petitioner did not produce any evidence at the hearing to 
show the actual use of the cream in controversy except its reports 
for such months to the market administrator. 


CONCLUSIONS 


Naturally the burden in this proceeding is upon petitioner to estab- 
lish the unlawfulness of the actions of the market administrator 
protested. 
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While the record of the proceeding does not give a completely 
satisfying picture of the situation involved, the petitioner has not 
shown any illegality. Indeed, petitioner by failing to except to the 
examiner’s report has apparently abandoned his cause of action. 

We say that the record does not give a perfectly satisfying picture 
of the situation because there is confusion as to the status of the 
Brown corporations, i. e., whether or not they receive milk from pro- 
ducers. The answer to this question might determine what particular 
provisions of the order are applicable to the classification of the milk 
or cream sold to the Brown corporations by petitioner. At any rate, 
for the reasons set out above, the relief requested by the petitioner 
should be denied and the petition dismissed. 


ORDER 


In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1902) 


In re Tue Marker Agencies OpErRATING AT THE Nortu Sait LAKE 
Union Stock Yarps. P&S Doc. No. 457. Decided October 21, 
1948. 


Increase in Rates and Charges 


Since the parties are agreed and no objection has been filed, the order of August 29, 
1935, is modified so as to authorize the charges raised in respondents amended 
petition filed on September 29, 1948, and, for good cause shown, this order 
shall become effective in less than 30 days, namely, on the 10th day after 
service on the respondents. 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Admin- 
istration. Market Agencies at North Salt Lake Union Stock Yards, North 
Salt Lake, Utah, pro se. 


Decision by Thomas J. Flavin,.Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.), in which reasonable rates 
and charges were prescribed for the respondents by an order dated 
August 29, 1935. 

On September 9, 1948, the respondents filed a petition requesting an 
increase in certain of their rates and charges. Notice of the petition 
was published in the Federal Register on September 23, 1948 (13 F. R. 
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5529), in which the proposed charges and the present charges were set 
out in full. Subsequent thereto, on September 29, 1948, the respondents 
filed an amended petition for modification in which the rates and 
charges requested were materially lower than those requested in the 
original petition. The rates and charges requested in the amended 
petition are identical to the rates and charges presently in effect for 
the market agencies operating at the Ogden Union Stock Yards (P&S 
Docket No. 456), for which the order of August 29, 1935, also pre- 
scribed reasonable rates and charges after a combined hearing in the 
two dockets. 
_ No interested person has indicated a desire to be heard with respect 
to the matters set forth in the petition, notice of which was published 
in the Federal Register, and the Livestock Branch has filed an answer 
recommending that the amended petition for modification be granted 
on a temporary basis for a period of one year. The Livestock Branch 
has also suggested that the respondents be required to file semi-annual 
reports showing the results of their operations under the proposed 
schedule of rates and charges. 

Inasmuch as the parties are agreed and no objection has been filed, 
the respondents shall publish and file a new tariff containing the 
following provisions and rates: 


DEFINITIONS 
Article 1 


CALVES are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is 450 pounds or under. 

CATTLE are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is over 450 pounds. 

BULLS are uncastrated male animals of the bovine species, weighed in drafts, 
the average weight of the animals in which is over 600 pounds. 

HOGS are swine, weighed in drafts, irrespective of weight. 

SHEEP are animals of the bovine species, irrespective of weight, including lambs 
and goats. 

A CONSIGNMENT, for the purpose of assessing selling charges, is all of the 
livestock of one species delivered in the-name of one person to the market 
agency to be offered for sale during the trading hours on one day. 

PURCHASE ORDER, for the purpose of assessing buying charges, is all of the 
livestock of one species bought at one time but shipped or delivered to one 
person on one market day. 

A DRAFT is all the animals in one consignment or purchase order weighed as a 
single sales or purchase classification. 

A PERSON is either an individual, a partnership, a corporation, or an association 
of any such acting as a unit. 
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Article 2 


SECTION A 


Straight Car—Single Ownership: 
Cattle and calves: 
img GON oes a ok cae eae esas 
OG 
Swine: 
cael aig crn 
ey = ee, rare eerneeede nae 
Sheep: 
SNA NN al eerie 
UT a cniscapectew ante pee iaielapee sap eaaain aime 


$22.00 per car 
30.00 per car 


20.00 per car 
26.00 per car 


17.00 per car 

25.00 per car 

Note: ® 

All species of livestock arriving by rail in trailer cars shall carry the charges 
set out in Section A of Article 2, as follows: Livestock arriving in double 
deck trailer shall be charged one double deck carload commission ; live- 
stock arriving in single deck trailer shall be charged one single deck 


commission. 





SEcTION B 


Other Modes of Arrival: 
Cattle and Calves: 
Calves: 
Consimmments: of one head. .- «5220 cce ce $0. 
Consignments of more than one head: 
Ste Te BONG. SROIOOING. on ence 
TROT ARE ONOE Bika ncn cine casera 


60 per head 


.45 per head 
.35 per head 


Cattle: 
Consignments of one head... .._...~..--...=_-~ 1.00 per head 
Consignments of more than one head: 
.90 per head 


T 061 heed, serene. = oe 
Bach head Over Wen nnn ste adtcnccntet . 80 per head 
Bulls: 
heer CONT eit se os Se ees 
Purebred bulls or cows of any weight sold for breeding 
NII as gk rss a le em pearomomte 5.00 per head 
Exhibition Livestock—All livestock entered in a livestock show which is con- 
signed to a commission firm for care and sold in regular Livestock Show 
Auction Sale of Exhibition Livestock : 
CEI OP CON siiiratrcicrerncn nee ain nmcimelbaacaesmsarigpnis aime 
ON it a ee ee aie 
NIN gs ee pemseias ean amuse cae eee 
Hogs: 
Onneisnmonte of dae RetO so cn oo nescence 
Consignments of more than one head: 
WERE SO) DOG sik wireicnan nents qcoteemne anne 
TE Te ae a slice ce aa aonipaoes 
EN (INI OI nisin ss sec telecon ivea ip Macnee 


1.50 per head 


$1.50 per head 
. 85 per head 
.50 per head 


.50 per head 
.40 per head 


.35 per head 
.30 per head 
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Exhibition Livestock—Continued 
Sheep: 

Consignments of one head $0.50 per head 

Consignments of more than one head: 
First 10 in each 250 head .30 per head 
Next 50 in each 250 head .20 per head 
Next 60 in each 250 head .15 per head 
Next 130 in each 250 head .05 per head 


Article 3 
SEcTION A 
SELLING CHARGES 
Drafts: 


On consignments where more than three drafts are necessary or requested 
25 cents per draft in excess of three, maximum of $3.00 will be charged. 





Section B 
BUYING CHARGES 


The rates for Buying Livestock shall be the same as selling like species 
except as follows: 

When livestock consigned to a commission firm is sold to a buyer who issues 
out of town drafts or checks in payment for same, service charges of %o of 1 
percent of the gross cost of livestock shall be charged to the buyer. 





The provisions and charges set forth above shall remain in effect 
for the period of one year from the date hereof, unless modified by 
subsequent order. Not later than May 20, 1949, and October 20, 1949, 
the respondents shall file reports showing the results of their opera- 
tions under the new tariff. The first report shall cover the period 
from the effective date of this order to May 1, 1949, and the second 
report shall cover the period from May 1, to October 1, 1949. 

The respondents who must prepare for and be ready to comply with 
this order on its effective date desire it to become effective as quickly 
as possible. All interested persons have been afforded a period of 
fifteen days within which to be heard in the matter. The Packers and 
Stockyards Act requires that orders of this nature shall not be effec- 
tive in less than five days after the date thereof and that no changes 
shall be made in rates or charges except after ten days’ notice to the 
public by the person making the changes, unless the Secretary for a 
good cause allows the change on less notice. Any undue delay in 
making this order effective may adversely affect marketing facilities. 
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Accordingly, good cause is found for making this order effective in 
less than thirty days. Therefore, it shall become effective on the tenth 
day after service upon the respondents, upon whom copies shall be 
served by registered mail or in person. 


(A. D. 1903) 


In re SHANNON AND Farrevtu. P&S Doc. No. 1779. Decided October 
21, 1948. 


Suspension of Registration—Willfully Filing False Reports—Engaging in 
Unfair, Unjustly Discriminatory, and Deceptive Practices and Devices 


On the basis of the evidence disclosed in this disciplinary proceeding in which 
respondents are charged with willfully filing false reports and engaging in 
certain unfair, unjustly discriminatory, and deceptive practices and devices, 
it is ordered that respondents’ registration should be suspended for a period 
of six months.* 


Cease and Desist—Unfair Practice—Willfully Filing False Reports—Engaging 
in Unfair, Unjustly Discriminatory, and Deceptive Practices and Devices 


On the basis of the evidence disclosed in this disciplinary proceeding in which 
respondents registered as a market agency and as a dealer are ordered to 
cease and desist from willfully filing false reports and engaging in cer- 
tain unfair, unjustly discriminatory, and deceptive practices and devices.* 


Respondents Registered as Market Agency and as Dealer Directed to Deposit 
Gross Proceeds in Bank Account Designated as Shippers’ Proceeds Account 


Respondents, registered as a market agency and as a dealer, his agents and 
employees are ordered to deposit gross proceeds received from the sale of 
livestock handled on a commission basis in a bank account designated as 
“shippers’ proceeds account,” which account may be drawn on only for 
the payment of net proceeds to the persons entitled thereto, for the sum 
due respondents as compensation for services, and for such sums as may be 
required to pay all legal charges against consignments of livestocks.* 


Books and Records—Direction to Keep Proper Accounts, Records, and 
Memoranda 


Respondents, registered as a market agency and as a dealer are directed to keep 
such accounts, records, and memoranda as will fully and correctly disclose 
all transactions involved in his business, including a current record of sales 
and purchases of livestock handled for the accounts of others, and a daily 
reconciliation of the cash account.* 

Mr. Elmer J. Scott for complainant. Mr. Glenn T. Farrell and Mr. C. M. Murphy, 


both of Pittsburgh, Pennsylvania, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act (7 U. S. C. 1940 ed. 181 e¢ seg.), instituted by a complaint filed 
February 18, 1947, by the Director of the Livestock Branch, Produc- 
tion and Marketing Administration, against the respondents, Shannon 
and Farrell, a partnership, registered under the act as a market agency 
and dealer at the Pittsburgh Joint Stock Yards, Pittsburgh, Pennsyl- 
vania. It is charged in the complaint that the respondents violated 
the act and the regulations issued pursuant thereto in that they en- 
gaged in a series of unfair and deceptive practices or devices in con- 
nection with the handling of livestock for the accounts of shippers and 
buyers; failed to render reasonable stockyard services; improperly ap- 
plied tariff charges; used proceeds of sale of consignors livestock (here- 
inafter called shippers’ proceeds) for their own purposes; filed an an- 
nual report containing a wilfully false entry and statement of fact; 
and failed to keep books and records which fully disclosed all trans- 
actions involved in their business. Respondents filed an answer deny- 
ing some of the allegations charged in the complaint and admitting 
others. 

A hearing was held at Pittsburgh, Pennsylvania, on June 24, 1947, 
before John J. Curry, an examiner of the Office of Hearing Examiners. 
Elmer J. Scott, attorney, Office of the Solicitor, appeared on behalf of 
the Livestock Branch, Production and Marketing Administration, 
hereinafter called the complainant, and Glenn T. Farrell, respondent, 
appeared on behalf of the respondents. Five witnesses testified. The 
transcript of testimony contains 219 pages, and 125 exhibits were intro- 
duced in evidence. 

Following the hearing, respondents submitted suggested findings of 
fact, conclusions and order. The complainant did likewise, together 
with a supporting brief. The examiner issued his report on De- 
cember 1, 1947, proposing findings of fact and conclusions to the 
general effect that respondents had violated the act and regulations 
as charged in the complaint. The examiner followed the suggestion 
of complainant that respondents’ registration be suspended for a pe- 
riod of six months. Respondents filed exceptions and oral argument 
was held before me in Washington, D. C., on July 8 ,1948. 

At the hearing official notice was taken of the proceedings entitled 
In re Shannon & Farrell, a partnership composed of J. C. Farrell and 
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Geo. A. Shannon, respondents, P&S Docket No. 53,1 and Jn re John C. 
Farrell, Glenn T. Farrell, Edward J. Farrell, partners, trading as 
Shannon and Farrell, respondents, P&S Docket No. 1270.2 The latter 
case was a proceeding instituted against John C. Farrell, Glenn T. 
Farrell, and Edward J. Farrell, partners, trading as Shannon and 
Farrell, which firm was the successor to the firm of Shannon & Farrell 
in P&S Docket No. 53. John C. Farrell was one of the respondents 
in both proceedings and was the father of Glenn T. Farrell and Ed- 
ward J. Farrell, who are also the respondents in the instant proceed- 
ing. On December 30, 1940, the date of the final decision in P&S 
Docket No. 1270, John C. Farrell was no longer connected with the 
business, and the firm then became the firm which is charged with the 
violations herein. In P&S Docket No. 53, the firm consisted of John 
C. Farrell and Geo. A. Shannon. Glenn T. Farrell was associated 
with the firm at the time of that proceeding and appeared for and 
represented the respondents at the hearing. Cease and desist orders 
were entered against respondents in both proceedings. 

There was received in evidence at the hearing a letter (Exhibit 4) 
to the respondent firm, dated June 3, 1944, from H. L. Jones, District 
Supervisor of the Packers and Stockyards Division, concerning 


1The order of the Secretary of Agriculture, dated April 30, 1924, reads as follows: “IT 
IS THEREFORE ORDERED * * * that said George A. Shannon and J. C. Farrell 
cease and desist from continuing such violations of said Act by (1) violating rule 24 of 
their rules and regulations filed by them under the Packers and Stockyards Act; (2) 
filing false reports; (3) charging, demanding or collecting a greater or less or different 
compensation for stockyard services than the rates and charges specified in their sched- 
ules filed, published and in effect under said Act; (4) refunding or remitting any portion 
of the rates or charges specified in their schedules filed, published, and in effect under 
said Act; (5) misrepresenting to the owners or consignors of the livestock consigned to 
them for sale the price received therefor, the name of the purchaser, or the number of 
livestock sold; (6) rendering false account sales to such owners or consignors; and (7) 
in any other manner disclosed by said findings and opinion of the Secretary of Agriculture.” 


2The order of the Assistant Secretary of Agriculture, dated December 30, 1940, reads 
as follows: “IT IS ORDERED that the respondent, Glenn T. Farrell and Edward J. Farrell, 
partners, trading as Shannon and Farrell, as a market agency and dealer * * * cease 
and desist from continuing to use and engage in the unfair and deceptive practices and 
devices of failing to make proper returns to shippers, and failing to disclose to shippers 
the true names of purchasers, correct prices and actual weights at which their livestock 
was sold, and using or disposing of the proceeds received from the sale of livestock be- 
longing to the consignors or owners thereof in such manner as to endanger or impair 
the faithful and prompt accounting and payment to such owners or consignors, and the 
intermingling of such proceeds with other funds or moneys belonging to the respondents. 

“IT IS FURTHER ORDERED that the respondents Glenn T. Farrell and Edward J. 
Farrell, * * * shall keep such accounts, records, and memoranda as fully and cor- 
rectly disclose all transactions involved in their business and that the respondents shall 
keep a complete and detailed written record of cash receipts and disbursements, together 
with receipted vouchers supporting all cash expenditures. Such records shall be so kept 
as to reflect the amount of cash on hand at the close of each business day.” 
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respondents’ prior failure to render accountings to shippers and pro- 
ducers in accordance with the regulations.* 


SUMMARY OF THE EVIDENCE 


Misuse of Shippers’ Proceeds 


The evidence shows that respondents, as of April 30, 1946, had 
checks outstanding amounting to $60,679.82, of which $35,067.80 were 
proceeds checks issued to shippers and consignors of livestock, and the 
balance to dealers, order buyers, and others. Respondents had $33,- 
083.32 on hand to meet such outstanding checks, which consisted of 
‘ash receivable items (proceeds receivable), $16,520.21; cash on hand, 
$10,854.48 ; on deposit in the Workingman’s Savings Bank and Trust 
Company, $6,973.29; and on deposit in the Pittsburgh National Bank, 
$234.40. If all shippers’ checks had been presented for payment 
within the current period, respondents would have been short $1,748.48, 
and if all outstanding checks had been presented for payment, respond- 
ents would have been short $26,946.50 (T. 14-16). There was no 
segregation of shippers’ proceeds from the firm’s funds either in the 
respondents’ records or bank account. According to complainant, 
respondents’ accounts receivable of current items, as of April 30, 1946, 
amounted to $139,697.18 (Exhibit 1,T.12). Such accounts were with 
various individuals and packing firms to whom respondents extended 


credit for a period of from three to twenty-five days. In this connec- 
tion, complainant contended that any sale which is not paid for within 
48 to 72 hours is considered by the livestock industry at Pittsburgh 


%“In the examination of your records during the recent audit it was found that the 
terminal charges incidental to handling livestock are not properly itemized. For example, 
your account of sale form has provision for Freight, Hauling, Yardage and Commission ; 
in addition to the foregoing, the normal terminal charges would be feed and insurance. 
It has been customary at Pittsburgh to group these three items under yardage, but this 
is not correct. Regulation 201.43, page 9, of the Packers and Stockyards Act, requires 
that accounts of sales show the number, weight, and price of each kind of livestock sold, 
the name of the purchaser, the date of the sale, the commission, yardage and other law- 
ful charges. Yardage, feed, and insurance are three separate items and should be sep- 
arately shown in accounting to your shippers. 

“Your account of sale forms do not have provisions for showing feed and insurance. 
If you wish to use up the supply of forms you now have, you should write in each 
account of sale the items charged not provided for in the printing and show the amount 
in its proper place. 

“It has also been brought out that the initials of buyers are being used in lieu of 
names. A reasonable abbreviation of a buyer’s name may be used but the name should 
be readily ascertainable from the abbreviation used. For example, the name of the Pitts- 
burgh Provision & Packing Company may be abbreviated as PGH. Prov. & Pkg.; The 
North Side Packing Company as Northside Pkg.; the South Side Packing Co. as So. Side 
Pkg. The foregoing are examples, and less than is set out should not be used. Other 
buyers’ names may be similarly abbreviated, but initials should never be used in lieu of 
a buyer’s name. You will please note by reference to Regulation 201.59 that when live- 
stock received for sale on a commission basis is taken to your account you are required 
to show the full, true, and correct name of your firm as buyer.” 
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as not being a cash transaction; respondents contended that by State 
law a transaction is considered a cash sale if payment is made in less 
than 30 days (T. 19, 23-80, 164-166). The regulations issued for the 
enforcement of the act require market agencies to remit net proceeds 
of sale of consigned livestock to shippers and producers before the 
close of the next business day following the sale of the livestock. 
There is no prohibition against market agencies extending credit cov- 
ering sales of their own livestock (T. 169). According to the evidence, 
market agencies ordinarily collect immediately from buyers the pro- 
ceeds of sale of consigned livestock and deposit the same in the bank, 
and usually remit to the shipper within 48 hours after sale. How- 
ever, shippers frequently delay presenting checks for payment and, 
as a result, a balance is created in the bank in favor of the market 
agency until outstanding checks are cashed and cleared for payment. 
This balance, generally called a “bank float”, may run into considerable 
sums of money. Complainant contends that respondents’ unfavorable 
cash position, as of April 30, 1946, was due in large measure, if not 
solely, to respondents’ practice of extending long periods of credit to 
individuals and packers, which credit, as of April 30, 1946, amounted 
to $139,697.18 ; and that respondents’ use of the bank float enabled them 
to extend such credit (T. 16,17). Respondents intermingled shippers’ 
proceeds with the firm’s funds in a general account in the Working- 
man’s Savings Bank and Trust Company (T. 18). Respondents, in 
their answer and testimony (T. 210), stated that while their bank 
balance, as of April 30, 1946, did not look good, they had a large 
amount of collateral pledged with their bank which would preclude 
any possibility of their shippers suffering losses. 
Failure to Show the True Name of the Producer on the Account of 
Sale 

On September 5, 1945, respondents issued an account of sale show- 
ing that they sold to “F. & R.” four head of cattle which had been 
consigned to them for sale by Peter N. Miller, Blissville, Pa. There 
was nothing on the account of sale to show what “F. & R.” stood for, 
but the evidence adduced at the hearing showed that it was an abbrevi- 
ation for Fried & Reinman Packing Company (Exhibit 5, T. 30). 
On September 6, 1945, respondents reported on an account of sale 
rendered to K. O. Anderson, a shipper, that a consignment of two 
cattle had been sold to “S. & F.” The evidence adduced at the hear- 
ing showed that “S. & F.” was the trading name of Glenn T. Farrell, 
one of the respondents (Exhibit 6, T. 33-35). 


*9 CFR 201.43. 
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On September 10, 13, and 24, 1945, and April 8, 1946, in connection 
with consignments of livestock received from D. F. Janes & Sons, Jas, 
A. and Harry D. Eshenbough, John Elias, and Frank DeSalvo, re- 
spectively (as charged in paragraph IV (c) of the complaint), and 
at various other times during September 1945 and April 1946, the 
respondents received livestock for sale on a commission basis for the 
accounts of consignors and issued accounts of sale to the consignors 
concerned which did not show the true names of the persons to whom 
the livestock consigned had been sold. Respondents admitted at the 
hearing the rendition of all the foregoing accounts of sale (T. 36), 
_.and in their answer stated that the insertion on accounts of sales 
of the abbreviation “F. & R.” was a mistake and should have been 
“Fried & R.” and that the abbreviation “S. & F.” was used when 
their bookkeepers were pressed for time (Exhibits 13, 15, 19, 23, 34, 
50, 51, 52, 54, 89, 94, 95, 96, 101, 105, 117, 119, 121). 


Sales to R. J. Rush in Whose Account Respondents had a Pecuniary 
Interest 

On March 5, 13, 26, and April 8, 22, and 24, 1946, the respondents 

received consignments of livestock for sale on a commission basis from 

R. B. Wright & Son, T. Campbell, Marvin Scott, D. D. Kennedy, C. L. 

Kennedy, and D. K. Forrester, respectively (Exhibits 8, 9, 10, 11, 12, 


and 13), and weighed such livestock to an account maintained in 
respondents’ records under the title of “R. J. Rush”, the net profit 
or loss from which account was equally divided between respondents 
and R. J. Rush whose account was also cleared by respondents (‘T. 36, 
45). 

At various other times in March and April, 1946, the respondents 
received consignments of livestock for sale on a commission basis and 
weighed such livestock to the account of R. J. Rush, the net profits or 
losses from which account were divided equally between the respond- 
ents and R. J. Rush, whose account was cleared by the respondents. 
On the same day that the livestock were weighed to the account of 
R. J. Rush, the livestock were resold by R. J. Rush at a profit. The 
transactions, approximately 47 in number, involving sales of con- 
signed livestock to R. J. Rush and the subsequent division of profit 
between Rush and the respondents are, for the most part, listed on 
Exhibit 40, which summarizes the information and other data appear- 
ing on accounts of sale, scale tickets, and invoices which were received 
in evidence at the hearing (Exhibits 14-39 ; T. 37-63, 147-158, 210-211, 
213-214). No losses were incurred in connection with these tran- 
sactions. Respondents in accounting to consignors failed to report 
that the consignors’ livestock had been sold to R. J. Rush and that 
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his account was cleared by them (Exhibits 123, 124; T. 188-190). 
The record shows that R. J. Rush handled 191 head of livestock in 
September 1945; 439 head in December 1945; and 219 head in April 
1946, of which livestock 53.4, 43.5 and 79.5 percent, respectively, were 
purchased by Rush from the respondents (T. 61, 62). 

Respondents stated in their answer and in their testimony that most 
of their customers knew that respondents cleared Rush’s account, and 
that respondents have had a rubber stamp made which they use on 
original accounts of sale to inform consignors that respondents had a 
financial interest in Rush’s business. The accounts of sale retained 
in respondents’ records did not disclose to shippers and purchasers 
that respondents cleared Rush’s account or that they had a financial 
interest therein. Two original accounts of sale which had been 
rendered by respondents to shippers did not show any notation of 
respondents’ interest in the Rush account (T. 187-192; Exhibits 123- 


124). 
Failure to Report Name of Seller on Accounts of Purchase 


On September 4, 1945, respondents purchased for the account of 
Hygrade Food Prod. Co., Buffalo, New York, 32 head of cattle, and 
rendered an account of purchase therefor to the company which did 
not disclose the name or names of the persons from whom respondents 
purchased such cattle (Exhibit 41, T. 64).. On September 10 and 
October 12, 1945, in connection with purchases of livestock for the 
account of Hygrade Food Prod. Co., Buffalo, New York, and on April 
4, 1946, in connection with purchases of livestock for the Tasty Prod- 
ucts Company, Phillipsburg, Pennsylvania, and at various other times 
in September and October, 1945, in connection with other purchases 
of livestock on a commission basis for the account of buyers, respond- 
ents rendered accounts of purchase which did not disclose the name or 
names of the persons from whom respondents purchased such live- 
stock (Exhibits 42, 43, 44, 46, 48, 49, 56; T. 64 ef seg.). With regard to 
the foregoing accountings, respondents in their answer stated that they 
always attached duplicate scale tickets to their accounts of purchase 
and that such tickets showed from whom the livestock had been pur- 
chased. Testimony to the same effect was given at the hearing by one 
of the respondents (T. 172-173). However, copies of accounts of pur- 
chase retained by respondents did not show from whom the live- 
stock was purchased, nor did they show that a scale ticket had been 
uttached to the original accounts of purchase, nor was there a dupli- 
cate scale ticket attached to the copy in the respondents’ office (T. 


64-66, 173-176). 
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Filling Orders out of Livestock Handled on an Agency Basis and 
Failing to Report the Facts to Consignors or the Persons for whom 
the Livestock was Purchased 


On September 12, 1945, respondents purchased for the account of 
Hygrade Food Products Company, Buffalo, New York, 29 head of 
cattle which respondents had received for sale on a commission basis 
from Pfleiderer & McNutt, Bucyrus, Ohio. Respondents failed to 
show on the account of purchase rendered Hygrade Food Products 
Company that the livestock was purchased out of a consignment re- 
ceived by respondents for sale on a commission basis (Exhibit 46) 
and failed to show on the account of sale rendered to the shipper that 
the livestock was sold to a purchaser for whom the respondents were 
filling an order on a commission basis (Exhibit 45; T. 66-69). 

On October 8 and 16, 1945, respondents received consignments of 
livestock for sale on a commission basis for Pfleiderer & McNutt, Lee 
Critchlam, R. E. Smiley, S. J. Potts, John Elias, J. Fine and Ted 
Timmons, and used such livestock to fill orders handled by respondents 
on a commission basis for Hygrade Food Products Company. In ac- 
counting for these transactions respondents failed to show on the 
accounts of sale rendered to the consignors that their livestock were 
used by respondents in filling orders handled by respondents on a com- 
mission basis, and failed to show on the accounts of purchase issued to 
the Hygrade Food Products Company that the livestock purchased for 
its account was sold by respondents on a commission basis (Exhibits 
47-63; T. 69-82). With respect to respondents’ failure to show on the 
accounts of purchase the source of the livestock used to fill the order, 
it has heretofore been stated that respondents testified that they at- 
tached duplicate scale tickets to the accounting which disclosed the 
name of the owner of such livestock. However, copies of the accounts 
of purchase retained in the respondents’ files did not disclose that this 
had been done. With respect to respondents’ failure to show on the ac- 
counts of sale rendered to shippers that their livestock was used by 
respondents to fill orders to purchase livestock, respondents stated in 
their answer that in filling orders on a commission basis, they would 
use a rubber stamp to inform shippers when their livestock was used 
by respondents to fill orders to purchase livestock. The rubber stamp 
(Respondents’ Exhibit 1) reads as follows: 

‘We have a pecuniary interest in the sale of all items with a check mark after 
the buyer’s name.” 

Respondents may havé intended to place this information on accounts 
of sale rendered consignors but offered no evidence in the record to 
show that this had been done. Moreover, the stamped notation does 
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not disclose all the information required in a full accounting to 

shippers. : 

Failure to Report Quantity of Feed Fed to Livestock and to Itemize 
Feed, Yardage, and Insurance Charges 


In paragraph VIII of the complaint it is charged that respondents 
at specified times rendered accounts of sales to consignors of livestock 
for which they failed to state separately and to itemize the charges for 
feed, yardage, and insurance. Respondents admitted these charges at 
the hearing (T. 82). See also Exhibits 64-70. 


Trading in Consigned Livestock 

Paragraph IX of the complaint alleges, and the evidence shows, that 
respondents at various times received consignments of livestock for 
sale on a commission basis and issued accounts of sale showing that 
certain cattle included in said consignments were weighed to “S & F”, 
meaning Shannon and Farrell. On the same day, however, respond- 
ents issued an invoice for the cost of the cattle to “Cattle Department” 
and charged the cost of the livestock to Glenn T. Farrell. Actually 
all cattle weighed thus to “S&F” had been purchased by Glenn T. 
Farrell (T. 112-142). This was admitted at the hearing by Glenn T. 
Farrell (T. 216). 
Speculating in Consigned Livestock by Glenn T. Farrell, one of the 

Respondents, and Failure to Remit Profits to Owners 

On April 11, 1946, respondents received a consignment of 5 head of 
cattle to be sold on a commission basis for the account of H. N. Mauk 
(Exhibit 89). Respondents weighed one of the cattle, weighing 810 
pounds, to “S & F” at $11 per ewt., issued an invoice covering the cost 
thereof to “Cattle Dept.” (Exhibit 90), and charged the cost to the 
individual trading account of Glenn T. Farrell, one of the respondents. 
On the same date, respondents sold the one head of cattle without re- 
weighing to H. Gross at $11.50 per cwt., plus a charge of 75¢ for 
“service”, and credited the individual trading account of Glenn T. 
Farrell with the proceeds of sale of the one head of cattle (Exhibits 
91,92). The amount realized from the increase in price on the resale 
of the animal was not remitted to the consignor (T. 113-118, 207-210). 

On April 22, 1946, respondents received a consignment of cattle from 
Audley Heilman to be sold for his account on a commission basis, 
(Exhibit 105), and at various other times during March and April, 
1946, respondents received consignments of cattle for sale on a commis- 
sion basis for the accounts of various consignors. Respondents 
weighed cattle including in said consignments to “S & F” and issued 
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invoices covering the cost of such cattle to “Cattle Dept.”, and charged 
the cost of such cattle to the individual trading account of Glenn T, 
Farrell, one of the respondents. On the same dates, respondents sold 
the cattle to buyers at the same weight without reweighing but at in- 
creased prices, the amounts realized from such sales being credited to 
the individual trading account of Glenn T. Farrell, one of the respond- 
ents. The amounts realized from the increases in prices on the re- 
sales of the animals consigned to respondents were not remitted to the 
consignors (T. 120-152, 207-210; Exhibits 94-116). With respect to 
_ these transactions, the respondent Glenn T. Farrell admitted at the 
hearing that he dealt in consigned livestock, in violation of the regula- 
tions (T. 216). The evidence showed that all cattle which were re- 
ported on accounts of sale as being weighed to “S & F” had been 
actually purchased by Glenn T. Farrell. Respondents, however, de- 
nied the effect of the exhibits received in evidence which showed that 
the livestock involved in the above transactions were resold on the same 
day at a profit to Glenn T. Farrell. The evidence showed that on six 
occasions respondents received cattle consigned to them for sale on a 
commission basis, that respondents issued accounts of sale showing that 
cattle were weighed to “S & F” but that actually the cost of the cattle 
was charged to Glenn T. Farrell. On the same day that the cattle 
were weighed to “S & F” gate passes were issued by the respondents 
or their employees which entitled the person to whom the cattle had 
been sold to remove them from the yards (Exhibit 93). In several of 
the cases the purchaser did actually remove the cattle from the yards on 
the same day which would indicate strongly that the cattle had been 
resold by Glenn T. Farrell on the same day that the cattle were weighed 
to“S & F.” However, the respondent Glenn T. Farrell testified that 
he was not present at the time the purchaser viewed the cattle, that the 
purchaser took them away with the understanding that the price would 
be fixed later by Glenn T. Farrell and that, pursuant thereto, Farrell 
fixed the price on the following morning and prepared the accounts 
of purchase and sale. The witness contended that no sale had been 
consummated until he fixed the price and that therefore there was no 
resale on the same day at a profit to him (T. 207-210). He stated that 
the purchaser agreed to this method of pricing because meat was scarce 
at the time and that other tickets were made out in the same way 
(Exhibits 89-121, T. 112-148). 
Failure to Apply Tariff 

In paragraph XIII of the complaint respondents are charged with 


having at various times failed to assess the proper and lawful charges 
for insurance in accordance with the tariff of the Pittsburgh Joint 
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Stock Yards Company then on file with the Secretary of Agriculture. 
Respondents’ answer denied the charge. The evidence showed that 
respondents in numerous instances misapplied the tariff by failing to 
observe the maximum of 10¢ on any one lot of livestock (T. 90-98). 
Respondents testified that in some of the instances cited there was no 
error in the charge because more than one lot of livestock was involved, 
but they made no effort to identify such instances. Respondent Ed- 
ward J. Farrell admitted that errors had been made in assessing the 
charge (T. 177-184). Exhibit 71 shows 46 instances where the charges 
were misapplied. 
False Annual Report 

In paragraph XII of the complaint, it is alleged that the respon- 
dents wilfully made or caused to be made a false statement and entry 
in their annual report for the year ending December 31, 1945, in that, 
on the balance sheet forming a part of the report, they listed as an 
asset of the partnership under the item entitled, “Inventories: Live- 
stock,” the sum of $5,050.14, whereas the account did not represent a 
livestock inventory of the respondents but represented an indebted- 
ness owed the partnership by Glenn T. Farrell in connection with his 
individual trading operations. Respondents, in their answer, stated 
that the entry represented the worth of cattle on hand as of the last 
day of the year, and whether the cattle belonged to one or both part- 
ners, it was correct to describe the cattle as inventory. At the hear- 
ing, the annual report was introduced (Exhibit 88), and the attorney 
for complainant asked the respondents to produce a copy of their 
inventory. Arrangements were made for one of the respondents and 
the Government auditor to go to the respondents’ office at the con- 
clusion of the hearing and make a copy of the inventory which was 
then sent to the examiner and made a part of the record (T. 205-206). 
This was done, and the copy (Exhibit 125) shows 26 head of cattle 
on hand valued at $4,121. The inventory was found in the personal 
records kept by Glenn T. Farrell. Edward J. Farrell stated that the 
difference between the latter amount and the amount reported in the 
annual report was due to losses in the account, amounting to $929.14. 
The evidence also shows that the respondents maintained a ledger 
account for Glenn T. Farrell’s trading operations. After several 
days’ purchases had been made by Farrell, they were totalled, and 
the total cost posted as a debit to Glenn T. Farrell’s trading account. 
When the cattle were sold, the same account was credited with the 
amount of the sale (T. 101-108). On January 1, 1946, a debit balance 
was brought forward of $5,050.14 (T. 111, Exhibit 72), which is the 
same amount shown as livestock inventory on the annual report. 


813309—48——3 
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The evidence indicated that the cattle on hand belonged to the respond- 
ent Glenn T. Farrell rather than to the respondent firm (T. 198-205, 
216), since on page 7 of the annual report (Exhibit 88), respondents, 
as a partnership, reported that they did no trading in cattle. Hence, 
whatever inventory of cattle there was at the end of the year could 
not have been an asset of the firm, but was the cost of cattle purchased 
by Glenn T. Farrell and for which he still owed the firm. 

In P&S Docket No. 53, the order of the Secretary found that the 
respondents had filed false reports with the Department, and respond- 
ents were ordered to cease and desist from so doing. 


False Entries in Accounts, Records, and Memoranda 


Paragraph XIV of the complaint alleges that the respondents wil- 
fully made or caused to be made false entries in their accounts, records, 
and memoranda in connection with transactions involving purchases 
of cattle by Glenn T. Farrell out of consignments received by the re- 
spondents and on accounts of sale rendered to one G. Broberg. The 
answer of the respondents stated that it made no difference to them 
whether the account which they called the cattle account should be 
so named or changed to the name of Glenn T. Farrell, but that here- 
after cattle will be weighed to Glenn T. Farrell instead of to the 
firm. With regard to the G. Broberg transactions, respondents stated 
that cattle were shipped to them by G. Broberg as consignor and that 
the firm received commissions on each transaction. 

The evidence showed that on or about March 7, 1946, respondents 
received a consignment of two heifers and three cows from J. E. Sater 
for sale on a commission basis (Exhibit 96). Respondents issued an 
account of sale indicating that the two heifers were sold to “S & F” at 
a price of $8.50 per cwt. On the same day respondents issued an 
invoice to “Cattle Dept.” covering the animals at the same weight and 
price (Exhibit 99). On March 9, 1946, respondents issued an account 
of sale showing that the two heifers were sold for the account of 
“Cattle” to A. Selles at the same weight but at an increase of price 
of 50¢ per cwt. (Exhibit 100). The evidence shows that the two 
heifers were weighed to the individual trading account of Glenn T. 
Farrell and were resold for his individual account to A. Selles (T. 
125-126). 

With respect to the G. Broberg transactions, the record shows that 
G. Broberg bought cattle for Glenn T. Farrell in Chicago and shipped 
them to Farrell, who was credited with the profit or charged with the 
loss on the transaction. On March 1, 1946, respondents issued an ac- 
count of sale purporting to cover settlement to G. Broberg for 33 
head of cattle sold for his account, whereas, in truth and in fact, the 





7A. D. SHANNON AND FARRELL 963 


respondents sold the 33 head of cattle for the individual trading ac- 
count of Glenn T. Farrell (Exhibit 117, T. 161-164). 


Failure to Keep Proper Accounts, Records, and Memoranda 


Paragraph XI of the complaint alleges that the respondents failed 
to keep such accounts, records, and memoranda as would fully disclose 
all transactions involved in their business. Respondents’ answer 
stated that their records are kept by Edward J. Farrell, one of the 
respondents, that both respondents are satisfied with the way such 
records are being kept, but that they will be glad to comply with any 
changes therein which may be ordered by the proper authorities. The 
evidence shows that respondents’ cash account consisted of cash on 
hand and cash on deposit in the Workingman’s Savings Bank & Trust 
Company and in the Pittsburgh National Bank. All receipts were 
entered in this account, and all disbursements whether in cash or by 
checks were also charged to the account without any explanation there- 
for being given. Respondents’ account in the Trust Company con- 
sisted of funds belonging to themselves and to their principals, but 
such funds were not segregated on respondents’ books and records (T. 
89-90). Respondents made daily reconciliations of the cash account 
but failed to retain such reconciliations as a part of the permanent 
records by which the cash account could be reconstructed as of a given 
date (T. 82-84, 171-172). Respondents failed to keep a current record 
of their sales or purchases of livestock by which the amount of bond 
required of respondents could be calculated. In the absence of current 
or running records showing weights and amounts of livestock bought 
and sold, the volume of respondents’ sales could not be calculated 
without actually tabulating each account of sale which respondents 
issued (T. 85-86). Respondents failed to maintain office records and 
memoranda which reflected all information purportedly shown on ac- 
countings rendered to their consignors and customers. 

At other times during September and October, 1945, and March and 
April, 1946, the respondents issued accounts of sale and invoices which 
purported to cover transactions handled for “Cattle Department” and 
for the account of “G. Broberg” whereas such transactions were ac- 
tually handled for the individual trading account of Glenn T. Farrell 
(T. 161-164, Exhibits, 118-121). 

This summary and analysis of the evidence and also the findings 
of fact, conclusions and order are substantially the same as the ex- 
aminer’s report. Study of the record, including respondents’ ex- 
ceptions to the report and their oral argument, has not convinced us 
of the need for any material change in the recommendations of the 
examiner. 
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FINDINGS OF FACT 


1. Respondents, Glenn T. Farrell and Edward J. Farrell, ar 
partners doing business as Shannon and Farrell and, at all times ma- 
terial herein, were registered under the act as a market agency and 
as a dealer to buy and sell livestock on commission and on their own 
account and to furnish clearing and miscellaneous services at the Pitts. 
burgh Joint Stock Yards, Pittsburgh, Pennsylvania, which stockyard 
has been found by the Secretary of Agriculture to be a “stockyard” 
within the meaning of that term as it is defined in the act 
(9 CFR 204.1). 

2. The respondents have made such use of funds received as pro- 
ceeds of sale of consignors’ livestock as to endanger or impair the 
faithful and prompt accounting therefor and the payment of the 
portion thereof due to the owners or consignors of the livestock, 
and have intermingled funds received by them as proceeds of sale 
of consignors’ livestock with other accounts or funds belonging to 
the respondents, in that (1) the respondents used funds received 
as proceeds of sale of consignors’ livestock in extending credit to buyers 
who purchased livestock from the respondents; (2) the respondents 
deposited funds received as proceeds of sale of consignors’ livestock 
in a general bank account containing partnership funds, which ac- 
count was also used by the respondents in making payment for general 
operating expenses of the business; and (3) the respondents had out- 
standing on April 30, 1946, checks amounting to $60,679.82, of which 
$35,067.80 were proceeds checks issued to shippers and consignors of 
livestock, at which time the respondents had to offset such outstanding 
checks to shippers and consignors of livestock, a total amount of 
$33,083.32, consisting of proceeds receivable in the amount of $16, 
520.81, $6,973.23 on deposit in the Workingman’s Savings Bank and 
Trust Company, $234.74 on deposit in the Pittsburgh National Bank, 
and $10,854.48 cash on hand. 

3. (a) On or about March 5, 13, and 28, and April 8, 22, and 24, 
1946, the respondents received consignments of livestock for sale on a 
commission basis from R. B. Wright & Son, T. Campbell, Marvin 
Scott, D. D. Kennedy, C. L. Kennedy, and D. K. Forrester, respec- 
tively, and in connection with each consignment referred to, the re- 
spondents weighed livestock included in the consignment to an account 
maintained in the respondents’ records under the title “R. J. Rush”, 
the net profit or loss from which account was equally divided between 
the respondents and R. J. Rush, and which account was cleared by the 
respondents, 

(b) On approximately 47 other occasions during the months of 
March and April, 1946, the respondents received consignments of live- 
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sock from consignors for sale on a commission basis and weighed 
livestock included in such consignments to an account maintained in 
respondents’ records under the title “R. J. Rush.” On the same day 
that the livestock were weighed to the account entitled R. J. Rush, 
the livestock were resold by R. J. Rush (whose accounts were cleared 
by respondents) at a profit. The profits were divided equally with 
respondents. 

4, At various times in September and October 1945, and April, 1946 
in connection with purchases of livestock for Hygrade Food Products 
Company and Tasty Food Products Company, the respondents ren- 
dered accounts of purchase therefor to the purchasers on which they 
failed to show the names of the persons from whom they purchased 
such livestock. Respondents testified that they attached to such ac- 
countings scale tickets on which were shown from whom the livestock 
was purchased. Respondent’s office records, however, did not show 
that scale tickets had been attached to such accounts of purchase. 

5. Respondents at various times in September and October 1945, 
used livestock handled on an agency basis to fill orders to purchase 
livestock and failed to report such facts on the accounts of sale 
rendered to their consignors and failed to show on the accounts of 
purchase rendered to their customers that the livestock were purchased 
out of consignments received by respondents for sale on a commission 
basis. Respondents attached scale tickets to the accounts of purchase 
which showed that the purchase orders were filled out of consigned 
livestock. Respondents’ office records, however, did not reflect such 
facts. 

6. Respondents at various times in 1945 and 1946, in accounting 
to consignors in connection with livestock handled on a commission 
basis, failed to disclose on the accounts of sale the amount of feed 
fed to such livestock and failed to state separately and to itemize the 
charges for feed, yardage and insurance. 

7. Respondents at various times in March and April 1946, received 
livestock to be sold on a commission basis for the account of con- 
signors. Respondents weighed livestock contained in such consign- 
ments to “S & F”, issued invoices covering the cost of such livestock 
to “Cattle Dept.”, and charged the cost thereof to the account of 
Glenn T. Farrell, one of the respondents. On the same dates, re- 
spondents sold such livestock to buyers at the same weights without 
reweighing but at increased prices, the amounts realized from such 
sales being credited to the trading account of Glenn T. Farrell. The 
amounts realized from the increases in price on the resales of the 
livestock were not remitted to the consignors. 
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8. On approximately 46 occasions in 1945 and 1946 in connection 
with consignments of livestock received for sale on a commission basis 
at the Pittsburgh Joint Stock Yards, respondents failed to assess the 
proper and lawful charges for insurance in accordance with the tariff 
of the Pittsburgh Joint Stock Yards Company then in effect. 

9. Respondents wilfully made a false entry on their annual report 
for the year ending December 31, 1945, in that respondents listed as 
an asset of the partnership the sum of $5,050.14, whereas the inven- 
tory at that time actually amounted to $4,121 and the livestock making 
up the inventory was not an asset of the partnership but was livestock 

. owned by Glenn T. Farrell, individually. 

10. Respondents wilfully made or caused to be made false entries 
in their accounts, records and memoranda by reporting to consignors 
that their livestock were sold to “S & F”, whereas such livestock were 
sold to Glenn T. Farrell, one of the respondents. 

11. Respondents at various times during September and October 
1945, and March and April 1946, issued false accounts of sale and 
invoices which purported to cover transactions handled for “Cattle 
Department” and for the account of “G. Broberg”, whereas such 
transactions were actually handled for the individual trading account 
of Glenn T. Farrell. 

12. Respondents failed to keep such accounts, records and memo- 
randa as would fully and correctly disclose all transactions involved 
in their business, as follows: (a) The cash account was improperly 
kept; (b) Shippers’ proceeds were not segregated from other funds 
of the respondents; (c) No permanent record was kept of the firm’s 
daily reconciliation of the cash account; (d) No record was kept of 
the amounts of respondents’ purchases and sales for bond computing 
purposes; and (e) In accounting to consignors with respect to the 
persons who purportedly purchased consignors’ livestock, respondents, 
instead of showing the true names of the purchasers, showed ab- 
breviations and initials which did not sufficiently identify such 


purchasers. 
CONCLUSIONS 


It is the duty of market agencies having custody of funds belonging 
to shippers and producers to exercise care in safeguarding these funds 
from dissipation or loss. Market agencies are specifically prohibited 
by regulation from using shippers’ proceeds for purposes of their own, 
either through recourse to the float in the bank account in which the 
funds are deposited or in any other manner.® Misuse .of shippers’ 
proceeds is an unreasonable and unfair practice under the act.° In 


59 CFR 201.40. 
® In re Houston Livestock Commission Company, 4 A. D. 984; In re T. 8. Compton & Co., 


5 A. D.1; InreC. P. Poland, 5 A. D. 6. 
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view of Finding of Fact 2, respondents violated the act and the regu- 
lations (1) by using shippers’ proceeds to extend credit to their cus- 
tomers and (2) by intermingling shippers’ proceeds with funds of the 
partnership. In this connection, respondents also failed to comply 
with the provisions of the order of the Secretary, in P&S Docket No. 
1270, requiring respondents to cease and desist from misusing shippers’ 
proceeds and intermingling such funds with other funds of the 
respondents. The fact that the respondents had considerable means 
and ample credit at their bank, with which they had deposited a large 
collateral, isimmaterial. “Any unauthorized use of shippers’ proceeds 
by a market agency may damage the shippers, regardless of the wealth 
or position of the agency or any of its partners. Such proceeds are 
trust funds, and must be treated as such.” Jn re Bowles Livestock 
Commission Company, 5 A. D. 886, 889 (1946). These violations must 
be considered intentional and wilful in view of the knowledge the 
respondents had or should have had as a result of the cease and desist 
order in P&S Docket No. 1270. 

Respondents’ repeated failure to show on accounts of sale rendered 
shippers and producers the true names of purchasers of consigned live- 
stock constituted an unjust, unreasonable and discriminatory practice 
under section 307 of the act,’ and is in violation of the regulations.® 
Respondents also violated the provisions of prior cease and desist 
orders in P&S Dockets Nos. 53 and 1270 requiring the discontinuance 
of such practices. The violations herein are regarded as wilful since 
respondents knowingly and intentionally violated the act and the regu- 
lations, defied the provisions of two cease and desist orders, and ignored 
the letter from the enforcement agency which called respondents’ 
attention to their failure to account properly to shippers and producers 
(Exhibit 4). 

By selling livestock to R. J. Rush, respondents violated sections 
201.47 and 201.61 of the regulations which, respectively, require market 
agencies selling livestock on a commission basis to a purchaser in whose 
business they had any pecuniary interest to show the same on the 
accounting and also the fact that the purchaser’s financial obligations 
are cleared by the agency. The violations found herein are so num- 
erous that their happening cannot be attributed to inadvertence or 
carelessness on the part of respondents. Many sales of livestock to 
Rush which were resold by Rush on the same day at a profit indicate 


77 U. S. C. 208. In re Frank H. Connor et al., 2 A. D. 199; In re R. B. McLish, 8 A. D. 
162; In re Leonard, Williams, and Spalding, 4 A. D. 386; In re Midwest Farmers, Inc., 


2A. D. 268. 


3 CFR 201.43. 
°9 CFR 201.47, 201.61; In re Leonard, Williams ¢ Spalding, 4 A. D. 386. 
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that respondents also failed to render reasonable selling services; that 
is, respondents did not obtain for their consignors the highest prices 
possible for such livestock. Respondents by not issuing a full and 
truthful accounting also violated the cease and desist order of the See- 
retary in P&S Docket No. 53 which prohibited the issuance of false 
accounts of sale. These considerations compel the conviction that 
respondents’ acts were done knowingly and wilfully and in flagrant 
disregard of the statute and the order of the Secretary. 

In paragraph VI of the complaint, respondents were charged with 
having failed to show on accounts of purchase rendered to their cus- 

- tomers covering livestock handled on an agency basis the names of the 
persons from whom respondents purchased such livestock. Respond- 
ents offered testimony to show that they supplied this information to 
their consignors by attaching duplicate scale tickets to the accounting 
on which were shown the names of the persons from whom respondents 
purchased the livestock. While this method of transmitting the 
information might have the same result as the form of notification 
required by the regulation,” nevertheless it falls short of the require- 
ment that the accounts of purchase must disclose the information. 
Respondents’ records should also reflect such information. Respond- 
ents, in violation of section 401 of the act“ therefore failed to keep 
such accounts, records and memoranda as fully and correctly showed 
all transactions involved in their business. 

Paragraph VII of the complaint alleges that respondents failed to 
show on accounts of sale that certain livestock were sold to a purchaser 
for whom respondents were filling an order on a commission basis and 
failed to show on the accounts of purchase that the livestock were 
purchased out of a consignment received by respondents for sale on a 
commission basis. We have heretofore stated that respondents testi- 
fied that they attached duplicate scale tickets to the accounts of pur- 
chase which disclosed the source of the livestock involved. Respond- 
ents, however, failed to retain records at their place of business show- 
ing fully and correctly the details of such transactions. Unless all 
pertinent information is retained at the registrant’s place of business 
it would be difficult, if not impossible, to audit this type of transaction. 
Failure to report on accounts of sale that consignors’ livestock had 
been used by respondents to fill purchase orders is in violation of the 
regulations.” 

In connection with the same charge, the evidence at the hearing 
showed that the purchaser was sometimes reported as being “S & F” 

9 CFR 201.44. 


27 U. 8. C. 221, 
29 CFR 201.62. 
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whereas the actual purchaser was someone else for whom the respond- 
ents were filling an order. In P&S Docket No. 53, the respondents in 
that proceeding were ordered to cease and desist from failing to dis- 
close the actual purchaser of animals on account of sale. The knowl- 
edge requisite to prove wilfulness in this connection would, therefore, 
appear to be present. 

The admitted failure of respondents, as charged in paragraph VIII 
of the complaint, to state separately and to itemize charges for feed, 
yardage and fire insurance constituted a violation of the regulations.” 
Respondents have the affirmative duty to report fully with respect 
to all lawful charges and expenses. Failure to report fully is also an 
unjust, unreasonable and discriminatory practice declared unlawful 
by section 307 of the act.* Prior to the violations found herein, re- 
spondents’ attention was called to their earlier failure to itemize fully 
all terminal charges. Inasmuch as respondents had prior notice con- 
cerning such matters and have repeatedly violated the act and the 
regulations, it is concluded that such violations were done knowingly 
and therefore wilfully. 

The admitted trading in consigned livestock by Glenn T. Farrell, 
described in Finding of Fact 7, was a violation of the regulations 
which prohibit officers, agents or employees of a registrant from deal- 
ing in consignments handled on a commission basis. Reporting 
falsely on the account that livestock was sold to “S & F” when actually 
they were sold to Glenn T. Farrell was also a violation of the regula- 
tions which require registrants to furnish a complete and truthful 
accounting.’® The false accounting was rendered with wilful intent 
to deceive, and it is therefore also in violation of section 402 of the act ** 
which proscribes the making of false entries in a registrant’s accounts, 
records, and memoranda. 

Speculating in consigned livestock and failing to remit profits 
derived therefrom to the owners of the livestock constitutes failure to 
render reasonable selling services and is an unfair and deceptive prac- 
tice and device in violation of sections 304, 307 and 312 of the act. 
Moreover, respondents violated the ordinary business standards of 
fair dealing by their conduct in this connection. The commission 
received by a market agency for services rendered as agent for ship- 
pers or consignors should be the agent’s sole compensation. The 
payment of such a commission entitled consignors or shippers to the 


1%9 CFR 201.43. 

4 In re James T. Crosby & Sons, 2 A. D. 228, 264. 
9 CFR 201.60. 

%9 CFR 201.43. 

#7 U. 8. C. 222. 

%7 U.S. C. 205, 208, 213. 
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undivided loyalty of the agent in making sales at the highest price» 
Respondents reported falsely to their principals in order to conceal 
the fact that Glenn T. Farrell was speculating in consigned livestock, 
in violation of the regulations.?® Failure to remit to consignors the 
profits realized from resales of livestock on the same day such live- 
stock were received is a violation of the regulations which require that 
such profits be remitted to the owners of the livestock in a separate 
accounting.” The testimony of Glenn T. Farrell relating to the man- 
ner in which buyers permitted him to fix the price of livestock which 
they agreed to purchase and had removed from the yards is not cred- 
_ible, but even if true it constitutes an admission that he violated the 
prohibition against dealing in consigned livestock.** Moreover, the 
custom in the livestock industry is that legal title passes to the pur- 
chaser at the time livestock is weighed.”* Since none of the livestock 
were reweighed to the purchaser, title must have passed when delivery 
was made. Respondents’ trading and speculation in consigned live- 
stock must be considered as wilful because such acts were done know- 
ingly and without apparent regard for the interests of their principals. 

Failure of respondents to assess the proper and lawful charges for 
fire insurance, as described in Finding of Fact 8, was a violation of 
section 306 of the act. 

Respondents in P&S Docket No. 53 were ordered to cease and desist 
from filing false reports. In view of respondents’ failure to comply 
with the order, the filing of the annual report herein, containing a 
false entry and statement of fact, is deemed to be wilful, and is a vio- 
Jation of Section 10 of the Federal Trade and Commission Act which 
is incorporated into Section 402 of the Packers and Stockyards Act. 

It is concluded that the false entries made by respondents in their 
accounts, records and memoranda with respect to sales to Glenn T. 
Farrell and the G. Broberg transactions were deliberately made and 
were therefore wilful. This was in violation of Section 10 of the 
Federal Trade Commission Act.” 

As disclosed by the evidence, respondents repeatedly violated section 
401 of the act by failing to keep such accounts, records and memoranda 
as would fully and correctly disclose all transactions involved in their 
business. By failing to keep such accounts, records and memoranda, 

1% “This loyalty is divided if the agent acts also for the purchaser, or is the purchaser, 
whose interest is to pay the lowest price.” In re Murbach, Donald 4 Company, 4 A. D. 
2 9 CFR 201.48, 201.60. 

19 CFR 201.59. 


29 CFR 201.60. 
23 In re Robert E. Miller, 1 A. D. 386. 
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respondents also violated the provisions of the orders entered in P&S 
Dockets Nos. 53 and 1270. It is therefore concluded that respondents’ 
acts were done knowingly and wilfully. 

By destroying records of their daily cash reconciliations without 
receiving permission to do so, respondents violated section 201.50 of 
the regulations.” 

Respondents should be ordered to cease and desist from committing 
all these violations. It would appear that from past experience, 
respondents have little regard for the efficacy of cease and desist orders 
inasmuch as they have disregarded the provisions of two of such orders 
requiring the discontinuance of various unfair and deceptive practices 
and devices. The record of the instant proceeding shows numerous 
violations of many regulations and provisions of the act. Most of 
such violations were wilful and serious and evidenced a callous in- 
difference on respondents’ part not only to the requirements of the 
statute and the regulations but to elementary principles of business 
honesty and fair dealing. 

The nature and extent of the violations warrant the imposition of a 
sanction against respondents. The Livestock Branch, Production and 
Marketing Administration, recommended that respondents’ registra- 
tion be suspended for a period of six months. The examiner con- 
curred in that recommendation. The suspension of a registration is 
undoubtedly serious in its effects upon a registrant. Nevertheless, the 
Congress has provided for suspension in appropriate cases. Here not 
only were the violations numerous and, for the most part, grave, but 
respondents have been afforded several warnings and opportunities to 
conform their business operations with the requirements of law. They 
have chosen not to do so. The recommendation of the complainant 
and the examiner should be followed, namely that the respondents’ 
registration should be suspended for six months. 

There is little doubt that the proceeding is in accord with Section 


9 (b) of the Administrative Procedure Act, which provides in part: 

“Except in cases of wilfulness * * * no withdrawal, suspension, revoca- 
tion, or annulment of any license shall be lawful unless, prior to the institution 
of agency proceedings therefor, facts or conduct which may warrant such action 
shall have been called to the attention of the licensee by the agency, in writing, 
and the licensee shall have been accorded opportunity to demonstrate or achieve 
compliance with all lawful requirements.” 

Two cease and desist orders under the act of which respondent had 
or should have had knowledge prohibited some of the violations 


found.2?_ Respondents also had specific prior warning by letter of 





* 9 CFR 201.50. 
The act provides penalties for failure to obey cease and desist orders under the act. 


7U.S. C. § 215. 
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their failure to account properly to shippers. The circumstances and 
the nature of most of the violations show that the violations were not 
due to honest mistake. Even in criminal prosecutions for violations 
of a statute, other than crimes of moral turpitude, evil intent is not 
requisite, it being necessary, generally speaking, only that the actions 
be intentional as distinguished from accidental or inadvertent. See 
e. g., United States v. Perplies, 165 F. (2d) 874, 875 (C. C. A. 7th, 
1948). The Administrative Procedure Act is a procedural statute only 
and does not demand more in the way of wilfulness than the criminal 
provisions of regulatory statutes. What we have said above leaves no 
. doubt that respondents’ violations were not accidental but deliberate 
and intentional. Therefore, the “wilfulness” standard in Section 
9 (b) of the Administrative Procedure Act is met even if the prior 
cease and desist orders and administrative warning should not be re- 
garded as satisfying the other requirements of section 9 (b) relating 
to notification and the affording of an opportunity to demonstrate or 
achieve compliance. 
ORDER 


Respondents, Glenn T. Farrell and Edward J. Farrell, a partnership 
doing business as Shannon and Farrell, their agents and employees 
shall cease and desist from the following: 

(1) Making such use of funds (a) received as proceeds of sale from 
the sale of livestock handled on a commission basis, (b) received for 
the purchase of livestock on a commission basis, as would in any man- 
ner endanger or impair the prompt and faithful accounting and pay- 
ment of such funds to the persons entitled thereto. 

(2) Intermingling and confusing funds (a) received as the proceeds 
of sale of consigned livestock or (b) received for the purchase of live- 
stock on a commission basis, with other accounts or funds belonging to 
the respondents. 

(3) Failing to furnish to the owner or his duly authorized agent a 
true written account of the sale of all livestock consigned to respon- 
dents for sale on commission, showing, among such other information 
as may be necessary to complete the account, the actual name of the 
purchaser of the livestock. 

(4) Selling livestock consigned to them for sale on a commission 
basis to any person whose financial obligations they clear or in whose 
business they may have a pecuniary interest, without showing such 
information on the account of sale rendered to consignors of livestock. 

(5) Failing to show on accounts of purchase rendered to their prin- 
cipals the names of the persons from whom respondents purchased the 
livestock to fill the orders of purchase. 
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(6) Failing to show on accounts of sale rendered to consignors a 
full and complete report of all facts necessary to complete the account- 
ing, including correct information as to the amount of feed fed to 
livestock and an itemized statement of the charges for feed, yardage 
and insurance. 

(7) Charging, demanding, or collecting different amounts for fire 
insurance than the rates and charges specified in the tariff of the Pitts- 
burgh Joint Stock Yards Company on file with the Secretary. 

(8) Failing to show on accounts of sale rendered to consignors that 
consignors’ livestock were used to fill purchase orders handled by 
respondents on a commission basis. 

(9) Failing to show on accounts of purchase that the livestock 
concerned were purchased out of consignments received by respondents 
for sale on a commission basis. 

(10) Selling to officers, agents or employees of the firm any live- 
stock consigned to respondents for sale on a commission basis. 

(11) Speculating in any manner in livestock consigned to them for 
sale on a commission basis. 

(12) Failing to render just and reasonable selling services in con- 
nection with the sale of consigned livestock. 

(13) Making or causing to be made false entries and statements of 
fact in their annual reports filed pursuant to the Packers and Stock- 
yards Act and the regulations issued pursuant thereto. 

(14) Making false entries in their accounts, records and 
memoranda. 

(15) Destroying or removing any records pertaining to their live- 
stock business without first receiving permission from the proper 
authorities to do so. 

(16) Failing to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in their business. 

(17) Failing to report to consignors that their livestock was sold 
to persons whose accounts were cleared by respondents. 

Respondents shall deposit gross proceeds received from the sale of 
livestock handled on a commission basis and any other funds which 
shall come into their possession as an agent in a bank account desig- 
nated as “Shippers Proceeds Account”, or by a similar identifying 
designation. Such an account shall be drawn on only for the payment 
of net proceeds due the person or persons entitled thereto and to obtain 
therefrom the sums due respondents as compensation for services and 
for such sums as may be required to pay all legal charges against the 
consignments of livestock as may be required to be lawfully paid. 

Respondents shall keep such accounts, records and memoranda as 
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will fully and correctly disclose all transactions involved in their 
business, including a current record of sales and purchases of livestock 
handled for the accounts of others and a daily reconciliation of the 
cash account. 

Respondents’ registration is suspended for a period of six months, 
beginning on the effective date of this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 














(A. D. 1904) 





In re Marxer Acenctes at Union Stock Yarps, Cuicago, IL.r1Nols, 
P&S Doc. No. 402. Decided October 27, 1948. 






Increase in Rates and Charges 





Since the parties are agreed and no objection has been filed with respect to the 
action petitioned for other than the resale charges, the order of October 1, 
1947, is modified so as to authorize the charges requested in respondents’ 
petition filed on September 28, 1948, except the resale charges upon condition 
that respondents comply with all applicable terms of the stipulation attached 
to and made a part of the answer filed for the Livestock Branch on Septem- 
ber 23, 1947, and action with respect to the resale charges is deferred until 
further order in this matter, and for good cause shown, this order shall be- 
come effective in less than 30 days, namely, on November 2, 1948. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 

tration. Messrs. H. R. Park and D. L. Swanson, of Chicago, Illinois, for 

respondents. Chicago Traders Live Stock Exchange, protestant, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 
















The respondents are now operating under an order issued on October 
1, 1947 (6 A. D. 997), authorizing the assessment of certain temporary 
rates and charges. 

On September 28, 1948, respondents filed a petition requesting that 
they be authorized to file new tariffs providing for increased rates. 
Notice of this petition was given to the public and to all interested 
persons by a notice which was published in the Federal Register on 
October 12, 1948 (13 F. R. 5952). This notice set out in detail all 
increased charges requested in the petition. 

No objection to the basic charges petitioned for has been filed. 
However, on October 27, 1948, the Chicago Traders Live Stock Ex- 
change representing the dealers at the stock yard filed a telegraphic 














7 A.D, 


their 
estock 
of the 


onths, 


TVice, 
e, 


to the 
yber 1, 
dents’ 
dition 
tached 
>ptem- 
| until 
all be- 


minis- 
is, for 
é. 


7A.D. MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO 975 


protest with respect to the resale charges found in Section F of the 
tariff which is part of respondents’ petition. 

On October 27, 1948, the Livestock Branch, Production and Mar- 
keting Administration, filed an answer recommending (1) that action 
with respect to resale charges be deferred pending a final disposition 
of the protest (2) that the current resale charges be continued in 
effect pending final disposition of the protest and (3) that the other 
rates and charges petitioned for be authorized. 

Inasmuch as the parties are agreed and no objection has been filed 
with respect to the action petitioned for other than the resale charges 
the respondents are authorized to file new tariffs embodying the rates 
and charges set out in the Notice of Petition for Modification of 
Temporary Rates published in the Federal Register on October 12, 
1946, except the charges for resales. Action with respect to the 
resale charges petitioned for is deferred until further order in this 
matter. The current resale charges are continued in effect pending 
final disposition of the matter. This authorization to file the tariff 
providing for increased rates is to be effective only upon condition 
that the respondents comply with all of the applicable terms of the 
stipulation attached to and made a part of the answer filed for the 
Livestock Branch on September 23, 1947. 

The respondents who must prepare for and be ready to comply with 
this rule on its effective date wish to have it become effective upon 
the expiration of the current order. All interested parties have been 
afforded a period of 15 days during which to notify the Hearing Clerk 
of a desire to be heard in the matter. The Packers and Stockyards 
Act requires that orders of this nature shall not be effective within 
less than five days and that no changes shall be made in rates or 
charges except after ten days’ notice to the public by the person 
making the charges unless the Secretary for good cause allows the 
changes on less notice. Any undue delay in making this order effective 
may result in adversely affecting marketing facilities. Accordingly 
good cause is found for making this order effective in less than 30 
days. Therefore, it shall become effective on November 2, 1948, and 
remain in effect for one year from its effective date unless changed by 
further order before that date. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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(A. D. 1905) 


In re SHANNON AND FarreLtu. P&S Doc. No. 1779. Decided October 
29, 1948, 


Postponement of Effective Date of Suspension of Registration 


Effective date of suspension of respondents’ registration prescribed in prior 
order is postponed pending action on petition for reconsideration.* 


Mr. C. M. Murphy, of Pittsburgh, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER POSTPONING EFFECTIVE DATE OF SUSPENSION 


Pending action on the petition for reconsideration filed on October 
28, 1948, in this proceeding, the effective date of the suspension of 
respondents’ registration ordered on October 21, 1948, is postponed 
until further order. 


(A. D. 1906) 


D. L. Piazza Company v. Tuuare County Fruir & VEGETABLE Dis- 
trisutors. PACA Doc. No. 4754. Decided October 1, 1948. 


Failure to Return Money Advanced 


Reparation awarded complainant for respondent’s failure to pay back balance 
of an advance remaining in the hands of respondent who failed to make 
shipment of grapes to complainant as agreed.* 


Messrs. Robert Stevenson and Leroy McCormick, of Visalia, California, for 
complainant. Messrs. Spiegel & Rosenblatt of Chicago, Illinois, and Ralph 
J. Post of Visalia, California, for respondent. Mr. John 8. Griffin, Presiding 
Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed with the Fruit and Vegetable Branch 
on April 14, 1947. A copy of the report of investigation made by the 
Branch was served upon complainant on May 31, 1947. A copy of 
the formal complaint and a copy of the investigation report were 
served upon respondent on May 29, 1947. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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In the formal complaint, complainant alleges that on or about July 
30, 1946, respondent represented that it had 60 acres of seedless grapes 
in the vicinity of Visalia, California, available for immediate ship- 
ping and needed money to handle the crop; that complainant agreed 
to make an accommodation advance of $8,000 to be offset against car- 
loads of grapes to be shipped by respondent; and that respondent 
received the $8,000 but thereafter refused to ship the grapes or return 
the advance. It is alleged further that on or about August 24, 1946, 
upon notification from respondent that four carloads of grapes were 
being shipped, complainant paid respondent’s drafts for six carloads 
of peaches previously received by complainant; that respondent knew 
or was in a position to know that the corporation was practically 
insolvent and not able to ship the grapes, and deliberately mislead 
the complainant; and, that if the facts had been correctly stated com- 
plainant would have applied the amounts of the drafts for the peaches 
against the advance. Complainant requests an award of reparation 
for the $8,000, less amounts due respondent in connection with ship- 
ments of tomatoes and peaches, or $6,351.96. 

Respondent, answering, admits the allegations of the complaint, 
with the exception of the statements that respondent deliberately and 
falsely mislead complainant as to respondent’s solvency and that re- 
spondent’s action constituted a violation of the act. Respondent 
alleges that claims for damage to the peaches and tomatoes in transit 
have been filed with the carriers and respondent should be credited 
for the unknown amounts for which these claims have been or will 
be settled. 

A formal hearing was held at Visalia, California, on November 24, 
1947. Complainant was represented by counsel. Respondent was 
represented by Ralph J. Post, who had been appointed by respondent 
as its liquidating agent. All of the exhibits attached to the complaint 
were made a part of the record with the consent of respondent. Ralph 
J. Post was the only person to testify at the hearing. He testified 
that he knew nothing concerning the agreement as to the $8,000 ad- 
vance, but at the time the advance was received, complaint was in 
arrears for peaches shipped by respondent during the month of July 
1946, and the drafts for these carloads of peaches were not paid until 
August 23, 1946. Post also testified that he had been in the vegetable 
business for about 27 years and, in his opinion, the losses of respondent 
were due to the inexperience of the managing director of respondent 
and were not caused by fraud. 

At the end of the oral hearing, respondent requested leave to take the 
depositions of Frank Abbate, Lawrence A. Cuneo, and Sam L. Piazza. 


813309—48-———-4 









978 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7A.D. 


With the leave of the presiding officer, these depositions were taken 
and filed after the hearing record was closed. 

Sam L. Piazza of complainant stated in his deposition that he 
handled the transaction involved herein with Frank Abbate of 
respondent and it was agreed that complainant would advance $8,000 
to respondent with the understanding that this advance would be 
liquidated promptly with consignments of grapes and other com- 
modities which Frank Abbate represented were owned by respondent. 
Frank Abbate stated by deposition that he agreed to ship a sufficient 
number of carloads of grapes to cover the advance. He further stated 
that the entire crop was condemned as unfit for shipment by State 
authorities because of low sugar content and the grapes were shipped 
to wineries in the State. Lawrence A. Cuneo, on advice of counsel, 
declined to answer the questions propounded to him. A request was 
made that the presiding officer require Cuneo to answer, which request 
was denied on the ground that the questions were irrelevant to the 
issues in this proceeding. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of D. L. Piazza, Sam L. 
Piazza, and Providence Piazza, doing business as D. L. Piazza Com- 
pany, at 100 North Seventh Street, Minneapolis, Minnesota. 

2. Respondent, Tulare County Fruit and Vegetable Distributors, 
is a corporation which, at the time of the transactions involved herein, 
was located at Visalia, California, and was licensed under the act. 

3. On or about July 30, 1946, complainant advanced to respondent 
$8,000 with the understanding that respondent had 60 acres of grapes 
and shipments on consignment therefrom to cover the advance would 
begin August 1, 1946. Complainant was to receive a 7 percent selling 
commission. 

4. Respondent did not ship any grapes to complainant, although 
often requested to do so. Respondent also failed and refused to 
return the advance of $8,000. 

5. From other consignment transactions involving three carloads 
of peaches and one carload of tomatoes, respondent owes complain- 
ant $47.53, and there is due to respondent $1,695.57. 

6. The indebtedness of respondent to complainant is $8,047.53, less 
$1,695.57, or $6,351.96. 

7. The formal complaint was filed on April 14, 1947, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


Respondent admits that it received the accommodation advance of 
$8,000 from complainant and that respondent failed to ship any 
grapes. It is also admitted that respondent owes complainant the 
$8,000, less certain amounts due respondent from shipments of peaches 
and tomatoes consigned to complainant. While respondent denied in 
its answer that section 2 of the act had been violated, neither in the 
answer nor the subsequent proceedings is it explained why its failure 
to pay did not constitute such a violation. It appears from the 
evidence that respondent may have had in mind the fact that it became 
insolvent about October 1946. Financial inability to pay is not a 
legal defense in a reparation proceeding under the act. Burt Cold 
Storage, Inc. v. Louis Strauss, 1 A. D. 483. See also, Jn re Tulare 
County Fruit & Vegetable Distributors, Inc., 6 A. D. 553. Since 
complainant’s action is one for return of money advanced only, we 
have no occasion to consider whether respondent’s failure to deliver 
grapes in accordance with the contract was without reasonable cause. 

The only question for determination is the actual amount due and 
owing to complainant from respondent. Complainant attached to its 
formal complaint a certified copy of a ledger sheet showing the status 
of respondent’s account with complainant, and also attached the 
supporting data. It appears from these documents that there is a 
balance due complainant of $6,351.96. 

Ralph J. Post, the former accountant of respondent, stated that 
his records show a balance in complainant’s favor of $6,477.66. The 
$125.70 difference between these accounts was discussed at the hear- 
ing but no proof was offered to establish that this additional amount 
is due complainant. Since complainant’s request for relief does not 
include this $125.70, it is not necessary to consider whether respondent 
owes complainant this additional amount. 

The failure of respondent to pay back to complainant the accommo- 
dation advance, less the amounts due respondent, was a violation of 
section 2 of the act. Reparation in the amount of $6,351.96 should 
be awarded to complainant and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $6,351.96, with interest thereon at 
5 percent per annum from September 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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(A. D. 1907) 
PACA Doc. No. 4776.* Decided October 1, 1948. 


Dismissal—Settlement Between Parties 


In a reparation proceeding, upon notification from the attorneys of the parties 
that the claims of the respective parties were settled, the complaint and 
respondent’s counterclaim are dismissed. 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Irving Cooper- 
smith, of New York, New York, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On May 19, 1947, complainant filed a formal complaint against 
respondent under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1946 ed. 499a et seg.). Complainant alleges a 
contract to sell, and the delivery to respondent of, two carloads of 
Mexican tomatoes whereby respondent was to pay, in addition to the 
purchase price of the tomatoes, an amount equal to the Federal import 
duties applicable thereto. An award of reparation, directing the 
payment by respondent of the foregoing amount to complainant, is 
requested. In his answer filed July 24, 1947, respondent denies the 
alleged liability and, by way of a counterclaim, requests an award of 
reparation for his loss sustained by reason of complainant’s failure to 
ship tomatoes of the sizes agreed upon by the parties. 

The attorneys representing the parties to this proceeding have now 
notified the Department that the respective claims of the parties were 
amicably settled. Accordingly, the complaint and counterclaim are 
dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 1908) 
PACA Doc. No. 4817.* Decided October 1, 1948. 


Dismissal—Consignment for Sale—Authority of Selling Agent to Make 
Allowances—Evidence—Failure to Sustain Burden of Proof 


Where complainant, who consigned tomatoes to respondent with instructions 
“Do Best Possible,” seeks to recover allowances made by respondent to 
buyers, claiming that respondent was only authorized to sell “as is,’ held, 
that a prior transaction indicated complainant had complete authority to 
sell and that complainant has failed to prove that respondent was to sell 
only on an “as is” basis, and the complaint should be dismissed.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 


** Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Complainant pro se. Messrs. Armstrong, McCadden, Allen, Braden & Goodman, 
of Memphis, Tennessee, for respondent. Mr. Frederick W. Woodley, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
On August 26, 1947, * * * of * * * , filed a formal com- 
plaint against respondent, a partnership composed of * * * and 
* * * also of * * *. Complainant alleges, in substance, that 
on or about September 28, 1946, he shipped a carload of tomatoes to 
respondent on consignment; that respondent sold the tomatoes and 
notified complainant of the prices; that respondent, without the per- 
mission or confirmation of complainant, gave allowances to the buyers 
four days after they had inspected, accepted, and unloaded the toma- 
toes; and that respondent rendered an account sales which did not 
correctly state the unit prices or gross price for which the tomatoes 
were originally sold. Complainant claims that the facts constitute 
a failure to promptly account and requests reparation in the amount of 
the allowances made, $444.72. 

A copy of the formal complaint, together with the report of an in- 
vestigation made by the Department, was served upon respondent on 
September 19, 1947. A copy of the report was served upon complain- 
ant. It is noted in the report of investigation that * * * died 
January 23, 1947, whereupon a new license under the act was issued 
to * * * to operate in an individual capacity. 

The answer to the formal complaint received October 7, 1947, is 
signed and sworn to by * * * on behalf of respondent partnership. 
It is stated in the answer that the tomatoes were shipped by complainant 
and received by respondent with the understanding, which existed by 
reason of several years course of dealing, that respondent was to exer- 
cise its best judgment in disposing of the produce. It is stated further 
that the tomatoes were sold to a pool of purchasers who later com- 
plained of blight and because the lugs were not marked as to grade; 
that respondent, being unable to reach complainant by telephone, ad- 
vised him by telegram dated October 8, 1946, that the buyers were be- 
ing protected against loss; and that complainant did not notify re- 
spondent until October 15 that allowances would not be permitted. 
Respondent contends that the giving of allowances to the buyers was 
proper under the circumstances and by reason of the established course 
of dealing between complainant and respondent. 
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The amount claimed in this proceeding does not exceed $500. The 
proceeding is conducted under the shortened method of procedure, the 
parties submitting statements of facts in accordance with § 47.20 of 
the Rules of Practice (7 CFR, 1945 Supp., 47.20). 


FINDINGS OF FACT 


1. Complainant * * * isan individual whose addressis * * *, 


2. Respondent was a partnership during the year 1946 composed of 
* * * and * * * doing business as * * *. At the time of the 
transaction involved herein, respondent was licensed under the act. It 
-was located at * * *. In January 1947, * * * died. 

3. On September 28, 1946, complainant shipped a carload of tomatoes 
from * * *, consigned to respondent at * * *. Complainant 
sent the following telegram dated September 29 to respondent: 


“YOU TONIGHT WFE 65116 FROM * * * BANDO EYESEE CONTAIN- 
ING 140 FIVE FIVES FIVE SIXES 384 SIX SIXES 80 SIX SEVENS USONE 92 
SIX SIXES AND LARGER USTWOS 31 SPRINGERS ON BUNKER. DO BEST 
POSSIBLE .. .” 


4. Car WFE 65116 arrived at * * * at 4:45 p. m., October 3, 1946, 
was placed on the team track at 6 a. m., October 4, and respondent was 
notified by telephone of the arrival at 9: 45 a. m. the same day. 

5. On October 5, respondent sent to complainant the following 
telegram : 

“WFE 65116 ARRIVED YESTERDAY SHOWS 40 GREEN 20 TURNING 30 
FIRM RIPE FOUR SOFT RIPE SIX PECENT DECAY. HAS SHIFT AND 
BREAKAGE. QUALITY FAIR TO GOOD. SOLD POOL BUYERS 2.25 ONES 
1.75 TWOS DELIVERED. YOUR MANIFEST TOTALS 727 RAILROAD BILL- 
ING # SHOWS 700.” 


6. On October 8, respondent sent to complainant the following tele- 
gram: 


“BUYERS REPORT 65116 PLENTY BLIGHT WE TOLD THEM PROTECT- 
ING ONLY THING COULD DO.” 


7. Respondent forwarded to complainant a check for $930.12, ac- 
companied by an account sales, dated October 15, 1946, as follows: 


727 Lugs Tomatoes at $2.10 delivered $1, 526. 70 
Less 25% account blight . 


1, 145. 03 
178. 56 


966. 47 


980. 12 
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8. On October 15, complainant sent to respondent the following tele- 
m: 
“EVERY TWO IN CAR PLAINLY MARKED AND CAR WAS INSPECTED 
SOLD ACCEPTED AND UNLOADED AND I CANNOT ACCEPT LESS THAN 
SALE PRICE 2.50 2.00 150 SORRY BUT NO ONE GUARANTEES MY 


LOSSES.” 


9. Complainant cashed respondent’s check for $930.12. Respondent 
refused to pay complainant the balance of the full purchase prices re- 
ported by respondent in its telegram of October 5, 1947. 

10. The informal complaint was filed on November 12, 1946, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainants shipped the carload of tomatoes to respondent to sell 
for the account of complainant. The precise issue for determination 
is whether respondent had authority from complainant, either express 
or implied, to make adjustments with the buyers after the tomatoes 
had been sold to them and the sale reported to complainant. The 
record contains statements of the parties relative to the handling of 
the tomatoes herein and also as to prior transactions. 

Respondent states that it had dealt with complainant for the past 
three seasons and had been given broad authority in the handling of 
his consignments. It is said that in the beginning of the present sea- 
son respondent warned complainant of possible tomato blight in the 
area from which complainant contemplated shipping tomatoes, and 
respondent told him that no tomatoes consigned by complainant would 
be sold except with a guarantee that they were free from blight. As 
to the tomatoes involved herein, respondent states that one of its 
employees made an inspection of the top layer or two and found the 
tomatoes packed in second hand lugs with no marks to distinguish 
the grades. Respondent states further that the shipment was sold to 
a pool of three buyers who made a limited inspection; that they began 
unloading the car and were unable to distinguish the two grades of 
tomatoes because the lugs were not marked as to grade; and that com- 
plainant was informed by telephone on October 5 or 6 that respondent 
could not deliver the lugs except at a flat price of $2.10 per lug, because 
the buyers did not have the time nor would they take time to open the 
lugs, and complainant did not object tothis. According to respondent, 
the buyers, after unloading the tomatoes into their warehouses, com- 
plained of blight, and respondent, being unable to reach complainant 
by telephone for advice, told the buyers they would be protected 
against loss. 
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Attached to respondent’s answering statement of facts are the affi- 
davits of two of the three purchasers from respondent. One purchaser 
states that respondent, at the time of purchase, gave a warranty against 
blight. The other purchaser states that the lugs had no markings as 
to grade. 

The position of complainant, as noted in the report of investigation, 
is that it had been the custom to consign tomatoes to respondent to 
sell on track at best advantage, after a telephone discussion as to market 
prospects, but in no instance did complainant give any warranty except 
“satisfactory arrival.” With respect to the tomatoes in car WFE 
. 65116, complainant states that the lugs containing tomatoes grading 
U.S. No. 2 were marked with the figure “2” in a circle and those con- 
taining tomatoes grading U.S. No. 1 were not marked at all. Com- 
plainant states further that the adjustments with the buyers were made 
by respondent without complainant’s knowledge or consent. 

The first questions for consideration are whether the lugs were 
marked as to grade and whether complainant acquiesced in the price 
adjustment to $2.10 per lug for both grades. While the pertinent facts 
are disputed, there is sufficient evidence to indicate that some of the 
lugs were not marked or, at least, were not clearly marked and, for that 
reason, the customers refused to take the tomatoes except at the single 
price per lug. This amounted to a reduction of $47.55 from the pre- 
viously agreed price. It is our opinion that, even in the absence of 
express authorization, respondent had implied authority to take rea- 
sonable measures to effect the sale. The action of respondent appears 
to have been proper under the circumstances. 

The principal question relates to the extent of respondent’s authority 
to act for complainant in selling the tomatoes. As we have seen, com- 
plainant’s contention is that the tomatoes were to be sold by respondent 
“as is” on the basis of the purchaser’s own inspection. Respondent on 
the other hand contends that, under their understanding, there was to 
be a warranty against tomato blight and, furthermore, respondent was 
to use its best judgment in selling. The carload of tomatoes was con- 
signed to respondent without prior communication between the parties 
relative thereto. The only written instructions from complainant to 
respondent were “Do Best Possible.” One of the purchasers from re- 
spondent stated that he received a warranty against blight at the time 
of sale. Respondent refers to a transaction which took place on or 
about September 24, 1946, shortly before the transaction involved 
herein. While respondent did not fully explain the facts of this prior 
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transaction, as it should have if any sound conclusion is to be drawn 
therefrom, it does appear from telegrams submitted that respondent 
asked for advice in handling a carload of tomatoes showing an average 
of 20 percent blight ; that complainant replied “Do Best Possible,” and 
that the tomatoes were sold thereafter to one of the three pool buyers 
in the instant case. 

Complainant mentions a transaction which took place in 1945 to 
sustain his position that the present transaction was for a sale by re- 
spondent on an “as is” basis. Complainant did not give any of the 
details of the transaction in 1945 but respondent attached to its answer- 
ing statement of facts a letter dated April 28, 1945, received from com- 
plainant concerning that transaction. In this letter, complainant re- 
cites the sale by respondent for complainant of a previously rejected 
carload of tomatoes to a buyer on track after inspection “as is,” and a 
week after unloading the shipment the buyer requested an allowance. 
It further appears that respondent granted the allowance and com- 
plainant thereafter protested this action in a telegram. Complainant 
continues in the letter that “I wanted to do nothing to embarrass you, 
knowing that you were anchored closer than I, nevertheless I felt they 
had gambled and lost” and “Maybe I’m wrong about the whole matter.” 

Respondent was the agent of complainant and was under a duty to 
exercise only the authority extended by complainant. Complainant 
had the burden of proving that, under the understanding between the 
parties, the tomatoes were to be sold by respondent “as is.” We are 
not satisfied that complainant has sustained this burden. The facts of 
the transaction in 1945 cannot be considered material here because it is 
probable that the parties conversed as to the handling of tomato con- 
signments at the beginning of the 1946 season and respondent so states. 
In view of the transaction on or about September 24, 1946, the instruc- 
tion “Do Best Possible” would appear to give respondent complete au- 
thority to handle the tomatoes for complainant. It may not be said, 
therefore, that the sale by respondent and the making of adjustments 
were contrary to the understanding between the parties. For lack of 
proof, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties. 
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(A. D. 1909) 


CALIFORNIA Fruit ExcHance v. JosepH Roruenserc. PACA Doc. 
No. 4875. Decided October 21, 1948. 


Failure to Pay Balance of Purchase Price on Resale by Seller—Rejection by 
Buyer 


Where buyer rejected one car of grapes purchased on an f. o. b. shipping point 
basis, and seller resold the grapes at public auction on an “as is” basis, held, 
the facts show the grapes were in suitable shipping condition, the seller’s 
resale was proper, and reparation should be awarded seller for the balance of 


the purchase price.* 


Rejection Without Reasonable Cause—Restricted Inspection Followed by 
Unrestricted Inspection 


Where buyer in an f. o. b. sale rejected a carload of grapes on the basis of a re- 
stricted inspection at destination, and where subsequent unrestricted in- 
spections showed the grapes were in suitable shipping condition, held, the 
buyer’s rejection was without reasonable cause.* 


Evidence—Facts Failing to Show Resale was Improper 


Facts fail to show that, upon buyer’s rejection, seller’s resale of one car of grapes 
at public auction on an “‘as is” basis was improper.* 


Resale at Public Auction on an “as is” Basis was not Improper 


Facts fail to show seller did not exercise reasonable care and judgment in making 
resale, upon buyer’s rejection, of one car of grapes at public auction on an 
“as is” basis.* 


Restricted Inspection Given Less Weight Than Unrestricted Shipping Point 
Inspection 


Where a sale is made on an f. o. b. shipping point basis and a restricted inspec- 
tion is made at destination, greater weight should be given to the unrestricted 
inspection certificate issued at the point of shipment.* 


Dismissal of Counterclaim for Lack of Jurisdiction 
Respondent’s counterclaim dismissed for lack of jurisdiction because not filed 
within nine months after the cause of action alleged therein accrued.* 


California Fruit Exchange, of Sacremento, California, complainant pro se. Mr. 
Joseph Rothenberg, of Buffalo, New York, respondent pro se. Mr. James E. 
Horton, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C., 1946 ed., 499a e¢ seg.). Complain- 
ant seeks an award of $631.83, which is alleged to be the amount of 
damages suffered by it as a result of respondent’s failure and refusal 
to accept a carload of grapes sold and tendered for delivery by com- 
plainant. The grapes were shipped by complainant from Exeter, 
California, to respondent at Buffalo, New York, where they were 
rejected by respondent. Complainant, after notice to respondent, 
diverted the car to Philadelphia, Pennsylvania, where resale was made 
at auction on an “as is” basis. The proceeds of resale were applied by 
complainant in diminution of its claim for the purchase price against 
respondent, but respondent contends that the proceeds of resale should 
have been greater than those credited to its account. Respondent 
included in its answer a counterclaim based upon its purchase of 
another carload of grapes from complainant in the latter part of 1944. 

A copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on January 9, 1948. A copy of the 
report of investigation was served upon complainant on January 12, 
1948. On January 28, 1948, respondent filed its answer and counter- 
claim. Complainant filed its reply to respondent’s answer on Feb- 
ruary 20, 1948. Neither party requested an oral hearing, so the parties 
were notified that the shortened procedure provided by the rules of 
practice would be followed in the case. Subsequently, complainant 
filed an opening statement of facts, respondent filed an answering 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, California Fruit Exchange, is a cooperative as- 
sociation whose post office address is 1400 Tenth Street, P. O. Box 
2038, Sacramento 9, California. Complainant has been licensed under 
the act continuously since December 7, 1937. 

2. Respondent is an individual, Joseph Rothenberg, whose post 
office address is 146 Niagara Frontier Food Terminal, Buffalo, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. By application dated June 28, 1948, a 
partnership composed of Joseph Rothenberg, Leonard M. Rothen- 
berg, Chester Rothenberg and Gertrude Wiener, doing business as 
Joseph Rothenberg, 146 Niagara Frontier Food Terminal, Buffalo, 
New York, applied for a license under the act. It is stated in the 
application that the partnership succeeded Joseph Rothenberg, an 
individual, of the same address, in May 1948. A license was issued 
to the partnership pursuant to that application. 
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3. On or about October 15, 1946, in the course of interstate com- 
merce, complainant sold to respondent a carload of Dependable Brand 
Emperor grapes, at an agreed price of $2.75 per lug, f. o. b. shipping 
point at Exeter, California. The sale was negotiated by Thomas J. 
Rice, a broker at Buffalo, New York. 

4. On or about October 18, 1946, complainant shipped from Exeter, 
California, to respondent at Buffalo, New York, in car SFRD 25430, 
1,125 lugs of grapes meeting the requirements of the contract of sale. 
The invoice price of the shipment was $3,093.75. The car arrived at 
Buffalo, New York, on or about October 28, 1946, and the grapes 
were rejected by respondent. Respondent was notified that the produce 
would be diverted by complainant to Philadelphia, Pennsylvania, to 
be sold there at auction for respondent’s account. The grapes were so 
diverted by complainant on that date. 

5. The grapes in question were sold by the Philadelphia Terminals 
Auction Company at auction on October 31, 1946. After deducting 
freight, inspection, commission, and delivery costs, net proceeds of 
$2,461.92 were realized by complainant on the resale. This amount 
was credited to respondent’s account, leaving a balance due com- 
plainant of $631.83 on the original sale. 

6. Complainant’s formal complaint was filed on December 17, 1946, 
which was within nine months after the cause of action alleged therein 
accrued. 

7. Respondent’s counterclaim was first filed with the Department 
on January 28, 1948. The claim is based upon a sale of grapes, con- 
tained in car SFRD 23497, which were shipped by complainant in 
December 1944 to another Buffalo dealer who had purchased them 
from complainant and who had resold them to respondent but were 
rejected by respondent. The counterclaim was not filed within nine 
months after the cause of action alleged therein accrued. 


CONCLUSIONS 


We consider first respondent’s counterclaim asking reparation for 
$2,588.90. It is alleged this is the amount of damages suffered by re- 
spondent because of complainant’s resale at auction on an “as is” basis 
of grapes contained in car SFRD 23497. The terms of the contract, 
pursuant to which the shipment of this car of grapes was made, are 
not shown. It appears, however, that these grapes were sold by com- 
plainant to Jos. Infantine, Buffalo, New York, and were shipped 
by complainant sometime in December 1944. Thereafter, payment of 
the purchase price was made to complainant by Infantine and the 
car diverted by Infantine to the respondent in this case. Apparently 
the car was subsequently diverted to Philadelphia by Rothenberg and 
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sold there for his account by complainant. Respondent contends that 
this resale was improperly made. ‘The sale of this car, however, was 
a transaction separate and distinct from the sale of the car of grapes 
which is the subject of the complaint in this proceeding. Respond- 
ent first made complaint concerning complainant’s handling of car 
SFRD 23497 in its answer filed on January 28, 1948, in the present 
proceeding. The act and regulations require that such a claim must 
be filed within nine months after the cause of action accrues. Ac- 
cordingly, the Department is without jurisdiction to consider respond- 
ent’s counterclaim; and the counterclaim should be dismissed. Ricks 
Fertilizer Co. v. M. Dunn & Co., 5 A. D. 194. 

With respect to complainant’s claim for damages, complainant has 
offered evidence to show, and, in fact, respondent has not denied, that 
the contract in question provided for. the sale by complainant to 
respondent of “1125 D/L Dependable Brand Emperors,” contained in 
car RD 25430, on an f. o. b. shipping point basis. Respondent con- 
tends the grapes were not of the grade and quality called for by the 
contract. In an f. o. b. shipment of this type, the seller is required 
to place free on board the car, produce which complies with the terms 
of the contract at the time of shipment, and such produce must be in 
suitable shipping condition. The buyer assumes all risk of damage 
and delay in transit not caused by the shipper. Sec. 46.24 (i) and (j) 
of the regulations, 7 CFR, Cum. Supp., 46.24 (i) and (j). Comer 
Produce Company v. M. Lapidus and Sons, 5 A. D. 822. 

The sale in this case took place on or about October 15, 1946. 
Complainant has submitted a copy of Federal-State of California 
Inspection Certificate No. 55690, showing an inspection of car SFRD 
25430, containing 1,125 lugs of Dependable Brand Emperor Table 
grapes, which inspection began on October 16, 1946 and was con- 
cluded on October 18, 1946, at Exeter, California. This certificate 
shows “* * * Berries firm and firmly attached. Stems fresh. From 
1 to 3 decayed berries in lugs. Defects average within grade toler- 
ance.” The certificate further shows that the grapes graded U. S. No. 
1 Table. In a letter addressed to complainant on January 30, 1947, 
W. T. Pentzer, Senior Physiologist of the Department of Agriculture 
at Fresno, California, stated that U. S. Inspection Certificate No. 
55690 indicates that the berries in the shipment contained much less 
than 1% decay, and that, in his estimation, the certificate “showed the 
fruit to be in very good condition.” Upon arrival of the car at Buf- 
falo on October 28, 1946, ten days thereafter, the produce was re- 
jected by respondent. 

An inspection of car SFRD 25430 was made by the Railroad Perish- 
able Inspection Agency at Buffalo on October 28, 1946. The inspec- 
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tion certificate issued by this agency shows that the berries contained 
“14 to 5% decay, average 2%, some stems covered with heavy gray 
mold”; and states that the inspection was made jointly with F. 
Eppolito of J. Rothenberg. The load was reported to be in good 
order. U.S. Inspection Certificate No. B-8801, dated October 29, 
1946, also at Buffalo, New York, shows that the berries were “* * * 
generally firm and firmly attached to capstems. ... In most sam- 
ples from less than 14 of 1% to 3%, in some none, in few as high as 
15% decay, Gray Mold Rot. Decay averages approximately 2%.” 
The temperature of the car at the doorways was 42° F. at the top, 
dnd 39° F. at the bottom. This inspection was restricted to the prod- 
uct and lading in the upper two layers of the car. We have held in a 
number of cases that where a sale is made on an f. o. b. basis and the 
destination inspection was restricted, greater weight should be given 
to the unrestricted inspection certificate issued at the point of ship- 
ment. Haines City Citrus Growers Assn. v. Thomas Cato Sons, Inc., 
4 A. D. 49, 52. 

When the car arrived at Philadelphia, Pennsylvania, two additional 
and unrestricted inspections were made of the contents. As evidenced 
by certificate No. U-91487, issued by the Binney Inspection Service 
on October 31, 1946, the grapes at that time contained “less than 1% 
decay.” The inspection was made jointly with Mr. Navarro of RPIA. 
According to the inspection report of the Railroad Perishable Inspec- 
tion Agency, dated October 31, 1946, at Philadelphia, the berries con- 
tained “less than 1% decay.” The load was reported to be in good 
order and it was noted that the inspection was made jointly with Mr. 
Criswell of BIS. These two certificates indicate that the grapes were 
not abnormally decayed upon arrival at Buffalo, since decay could not 
decrease with the passage of time. It appears that respondent, per- 
haps in good faith, placed too much reliance upon a restricted inspec- 
tion, and that the entire carload was not as bad as was indicated by 
that inspection. Upon all the evidence submitted, we find that the 
grapes shipped by complainant were in suitable shipping condition 
and that respondent’s rejection of the car was without reasonable 
‘ause and in violation of section 2 of the act. 

In its answer, respondent has questioned the manner in which the 
resale of the grapes contained in car SFRD 25430 was made by com- 
plainant. These grapes were resold at Philadelphia at auction on 
an “as is” basis. It is clear, both under the Sales Act and most court 
decisions, that a seller is bound to exercise reasonable care and judg- 
ment in making a resale, and subject to this requirement may make 
a resale either by public or private sale. It appears respondent ob- 
jects to the.resale in this case primarily because it was made on an “as 
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is” basis. The record contains somewhat contradictory evidence on 
the question whether the fact that a sale of a perishable agricultural 
commodity is made on an “as is” basis indicates the produce is of an 
inferior quality. With reference to a car of grapes sold by the Phila- 
delphia Terminals Auction Company in January 1945, on an “as is” 
basis, it has been stated by an official of the company that the manner 
of sale would indicate the condition of the produce was not very good. 
It appears this conclusion would not necessarily be true with respect 
to all sales made subsequent to that date by the Philadelphia Terminals 
Auction Company. In a letter dated May 28, 1947, addressed to the 
Fruit and Vegetable Branch by Mr. B. M. Young, a receiver at that 
market who handled complainant’s account, it is stated that several 
years previously it had been customary for distributors at the auction 
to make adjustments with buyers on boxes of fruit which might have 
been discovered to be not representative of the general appearance 
of the car as displayed at auction. It is stated that demands for ad- 
justment by buyers grew to be a “racket” and, during the period when 
OPA price ceilings were in effect, the auctioneers commenced the 
practice of announcing at the start of their deciduous sales that all 
fruit would be sold “as is.” Mr. Young states that several other of 
the principal receivers at that auction have found it necessary to fol- 
low this practice of announcing that their sales would be on an “as is” 
basis, and that this practice has been in effect so long that it does not 
have a bearing on the price of good fruit and does protect the owner 
of the fruit: sold from unjust claims. In a letter addressed to the 
Fruit and Vegetable Branch by the Philadelphia Terminals Auction 
Company on July 22, 1947, it is stated that the suggestion that when 
a car is sold “as is” the buyers are led to believe that the condition 
of the produce is not very good, is most certainly incorrect. It is 
further stated that several of the receivers at that auction sell all 
their offerings “as is.” 

The car of grapes in question sold for $2.80 to $2.85 per lug. In 
comparison, respondent alleges that Emperor Table grapes of similar 
quality, contained in car FGEX 35627, sold at the same auction on 
the same day at $3.20 to $3.25 per lug. Respondent suggests in its 
answer that the reason that car SFRD 25340 sold for less than FGEX 
35627 was because the sale of the former car was on an “as is” basis. 
Photostats of the duplicate copies of the price schedules of the auction 
company for October 31, 1946, however, show that both of these cars 
were sold on an “as is” basis. The lesser returns secured on the re- 
sale of car SFRD 25430, therefore, cannot be attributed to the fact 
that the sale was made on an “as is” basis. 
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Respondent also states that the higher price received for the sale 
of grapes in car FGEX 35627, sold by Mr. B. M. Young for the ac- 
count of the Sequoia Foothill Fruit Growers, may have been due to 
a more sincere effort of the seller to protect the interests of a member 
of the California Fruit Exchange. We note that the grapes contained 
in car SFRD 25430 were shipped from Exeter, California, and were 
sold under the brand name “Dependable.” The grapes contained 
in car FGEX 35627 were shipped from Hillmaid, California, and were 
sold under the brand name “Foothill Maid.” Aside from the differ- 
ence in brands, there are numerous other factors which might have 
had an effect on the final sale prices of the two cars. In our estima- 
tion, respondent has not sustained the burden of proving that com- 
plainant failed to exercise reasonable care, judgment or effort in 
effecting the resale in question. 

There remains the question of damages. The original sale price 
of the grapes to respondent was $3,093.75 f. o. b. Exeter, California. 
Net proceeds of $2,461.92 were realized on the resale of the grapes 
at Philadelphia. We find that the difference between these two 
amounts, or $631.83, is the damage which complainant suffered by 
reason of respondent’s violation. Reparation for $631.83, plus inter- 
est, should be awarded complainant, and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $631.83, plus interest thereon at the rate of 
5 percent per annum from November 15, 1946, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1910) 


Kaw Vatitey Propuce Company v. Hines anp Company. PACA 
Doc. No, 4880. Decided October 21, 1948. 


Failure to Deliver—Evidence Showing Existence of Contract to Sell—Damages 


Where complainant alleged a contract to purchase tomatoes from respondent 
who refused to ship them, and respondent denied the existence of a contract 
or the authority of the broker to make such a contract, held, that the evidence 
establishes respondent contracted, through the broker, to sell tomatoes to 
complainant and reparation should be awarded complainant for the difference 
between the contract price and the higher cost of tomatoes purchased as 
replacements.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mr. Irwin Snattinger, of Topeka, Kansas, for complainant. Hines and Company, 
of Salt Lake City, Utah, respondent pro se. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
On November 18, 1947, Kaw Valley Produce Company of Topeka, 
Kansas, filed a formal complaint against Hines and Comany of Salt 
Lake City, Utah. It is alleged that respondent, through a broker, 
contracted to sell to complainant one-half of a carload of tomatoes but 
thereafter failed and refused to ship the tomatoes to complainant. 
An award of reparation is requested for the difference between the 
contract price and the higher cost of tomatoes which complainant 
was compelled to purchase in replacement. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent on De- 
cember 16, 1947. Complainant was served with a copy of the investi- 
gation report on December 15, 1947. 

In an answer received January 30, 1948, respondent denies there 
was any agreement to sell and ship tomatoes to complainant. It is 
alleged that the broker must have erred in sending a memorandum of 
sale to the parties and, upon receipt of a copy of the memorandum, 
respondent returned it to the broker. 

The amount involved in this proceeding does not exceed $500. The 
shortened method of procedure is used in accordance with the rules of 
practice (7 CFR, Cum. Supp., 47.20). Complainant submitted an 
Opening Statement of Facts. Respondent requested that its answer 
be considered as evidence of the facts. 


FINDINGS OF FACT 


1. During 1946, complainant was a partnership composed of Samuel 
Cohen and Lewis Cohen, doing business as Kaw Valley Produce Com- 
pany at 116 Kansas Avenue, Topeka, Kansas. On October 16, 1947, 
Kaw Valley Produce Company, Inc., was incorporated under the laws 
of Kansas and it took over the assets and liabilities of Kaw Valley 
Produce Company. 

2. Respondent is a partnership composed of N. R. Hines, L. C. 
Hampshire and C. L. Bone, doing business as Hines and Company at 
420 South West Temple Street, Salt Lake City, Utah. At the time 
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of the transaction involved herein, respondent was licensed under the 
act. 

8. On September 2, 1946, complainant contracted to purchase from 
respondent one-half of a carload (350 lugs) of U.S. No. 1 grade, green, 
wrapped tomatoes, 6 x 6 size and larger with approximately one-half 
5 x 5 size or larger, at $2 per lug, f. 0. b. It was further agreed that 
the tomatoes should be shipped on September 5 or earlier from Utah 
to complainant at Topeka, Kansas. The contract was negotiated 
between complainant and respondent by Russell Wilcox, a broker 
located at Topeka. 

. 4. On September 5, 1946, respondent notified the broker that the 
tomatoes would not be shipped to complainant at Topeka. 

5. On account of respondent’s failure to deliver the tomatoes, com- 
plainant was compelled to secure tomatoes elsewhere. After prompt 
and diligent effort, complainant was unable to purchase tomatoes in 
the State of Utah. On September 9, 1947, the earliest date possible, 
complainant purchased 350 lugs of tomatoes of similar quality and size 
from the State of California at the prevailing market price of $2.75 
per lug f.0. b. The freight and icing charges from loading point in 
California to Topeka were 53.75 cents per lug. The total cost of the 
tomatoes to complainant delivered at Topeka was $3.2875 per lug, or 
plainant would have been $2.30215 per lug, or $805.75 for 350 lugs. 

6. Under the contract of September 2, 1946, the price is $2 per lug. 
The freight and icing charges from loading point in Utah to Topeka 
are 30.215 cents per lug. If the tomatoes had been shipped to com- 
plainant at Topeka in accordance with the contract, the cost to com- 
plainant would have been $2.30215 per lug, or $805.75 for 350 lugs. 

7. By reason of respondent’s failure and refusal to deliver tomatoes, 
complainant sustained damages of $344.87, the difference between 
$1,150.62, the cost of replacements, and $805.75, the amount com- 
plainant would have paid for tomatoes delivered under the contract. 

8. The informal complaint was received on September 9, 1946, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The only issue involved in this proceeding is whether respondent 
agreed, on September 2, 1946, to sell to complainant one-half of a 
carload of tomatoes, shipment to be made on or before September 
5, 1946, 

In support of its position that such a contract was entered into, 
complainant submitted the affidavit of Russell Wilcox, who has been 
a fruit and vegetable broker for thirty-five years. Wilcox states that 
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on September 2, 1946, in his capacity of a shipper’s broker, he ar- 
ranged to sell Sam Saroff and Company at Manhattan, Kansas, one- 
half of a carload of U. S. No. 1 grade tomatoes at $2 per lug f. o. b. and 
later that day made a similar agreement with complainant. At that 
time he did not know with whom in Utah he would place the order 
since he sold tomatoes for the accounts of both E. O. Muir and Ster- 
ling H. Nelson of Salt Lake City. Still later on that day, in a long 
distance telephone conversation with N. R. Hines, a contract was 
negotiated by Wilcox for the sale of a carload of peaches to Sam 
Cohen, who was on the local telephone. Before this long distance 
telephone conversation terminated, a discussion was had concerning 
tomatoes. Wilcox states “I purchased from the Hines Company for 
the accounts of Sam Saroff of Manhattan and the Kaw Valley Produce 
of Topeka, Kansas, a car of Usone 6 x 6 and larger 30 pound net 
lugs of Green Wrapped Tomatoes . . .” 

Wilcox stated further that the carload of peaches arrived on Sep- 
tember 5, 1946, and was rejected by complainant. Wilcox continues 
as follows: 

“On this same date, September 5, 1946, in a long distance telephone discussion 
with Mr. Hines, after I advised him that the car of peaches had been refused 
by the Kaw Valley Produce Company and the reasons therefor, he advised that 
he would take the car of peaches out and place it on another order. At the 
same time, Mr. Hines stated he would also cancel the order of the car of 
tomatoes. I advised Mr. Hines in reply that the car of peaches was one deal 
and the car of tomatoes was an entirely separate deal and a separate trans- 
action, and that he should ship the car of tomatoes per contract that he had 
made through me with the Saroff Company and the Kaw Valley Produce 
Company as his (Hines and Company) broker. Mr. Hines’ reply was ‘re- 
gardless of what I thought about it being a separate transaction, he was not 
going to ship the tomatoes.’ He further stated that he would pay my brokerage 
on the car of tomatoes (which he later repudiated) but would not ship the 
tomatoes until they took the peaches. We had considerable argument wherein 
I still insisted that he was bound to ship the car of tomatoes as I had sold them 
as a broker, and issued a standard memorandum of sale. He still stated he 


would not ship them.” 

The evidence for respondent consists of the denial in its answer of 
any contract to sell tomatoes to complainant, and copies of certain 
telegrams addressed to complainant. These telegrams, dated Septem- 
ber 7, 1946, are substantially the same in effect, and the first reads: 


“ANSWERING CONFIRMATION TOMATOES RETURNED WILCOX AS 
WE DID NOT CONFIRM CAR TO YOU THEREFORE NOT SHIPPING. DID 
CONFIRM CARLOAD PEACHES WHICH YOU REFUSED AND WE DI- 
VERTED.” 


During the investigation of the informal complaint respondent sent 
to the Department a telegram dated September 9, 1946, which reads: 
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“ANSWERING WE DID NOT CONFIRM CARLOAD TOMATOES KAW 
VALLEY PRODUCE CO. TOPEKA KS. WITH NO AUTHORITY FROM US 
RUSSELL WILCOX ISSUED CONFIRMATION ON SEPTEMBER THIRD 
WHICH WE RETURNED IMMEDIATELY.” 

In a letter to the Department dated April 29, 1947, Wilcox stated 
that in their telephone conversation on September 2, 1946, Mr. Hines 
authorized him to issue a broker’s memorandum of sale which he did 
on September 3. With the letter of April 29, 1947, Wilcox enclosed 
an envelope postmarked September 7, 1946, 6:30 p. m., at Salt Lake 
City, which contained the memorandum of sale returned by respondent. 
- The foregoing evidence leads to the conclusion that a contract was 
orally entered into, through the broker, whereby respondent agreed 
to ship 350 lugs of U. S. No. 1 grade tomatoes to complainant on or 
about September 5, 1946. Wilcox is not a party in this proceeding. 
He is an experienced broker. His statement is coherent and logical 
when considered with the surrounding circumstances. This evidence 
is not rebutted by the mere denial of respondent that there was a con- 
tract, that Wilcox had authority to make such contract, or that re- 
spondent confirmed such contract. 

The failure of respondent to deliver the one-half carload of tomatoes 
to complainant in accordance with the contract was a violation of sec- 
tion 2 of the act. Reparation of $344.87 should be awarded complain- 


ant against respondent. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $344.87, plus interest thereon at the rate 
of 5 percent per annum from September 15, 1946, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1911) 
PACA Doc. No. 4933.* Decided October 21, 1948. 
Dismissal—Settlement Between Parties 


Since the Department has received a letter from complainant stating that the 
controversy has been settled and requesting dismissal of this proceeding, 
the complaint filed herein is accordingly dismissed. 


Complainant pro se. Respondent pro se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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ORDER OF DISMISSAL 


A formal complaint was filed in this proceeding on February 24, 
1948, under the Perishable Agricultural Commodities Act, 1930 (7 U. 
S. C. 1946 ed. 499a et seq.), for the recovery of the contract purchase 
price of two interstate carload shipments of lettuce. Prior to the 
submission of evidence by the parties, the Department received a 
letter from complainant, dated September 16, 1948, stating that a 
compromise settlement has been made of its claim against respondent 
and authorizing dismissal of this proceeding. Accordingly, the com- 
plaint filed herein is dismissed. 

Copies hereof shall be served on the parties. 


(A. D. 1912) 
PACA Doc. No. 4934.* Decided October 21, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed upon notification from complainant that its 
claim against respondent was settled. 

Complainant pro se. Respondent pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
In a formal complaint filed February 13, 1948, complainant alleges that 
respondent sold 346 crates of carrots for the account of complainant 
but failed to render an account sales or pay over the net proceeds. In 
an answer filed April 5, 1948, respondent does not deny liability to 
complainant but states that its assets have been placed in a trust fund 
controlled jointly by the attorneys representing all of the known 
creditors. 

In a letter dated September 27, 1948, complainant states that it has 
received a check from the Creditor’s Committee for respondent, and 
that the complaint should be dismissed. Accordingly, the complaint 
is dismissed. 

Service hereof shall be made upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1918) 


De Bruyn Seep anp Propuce Company v. Henry Scuurtne. PACA 
Doc. No. 4964. Decided October 21, 1948. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent failed to answer the complaint for the recovery of the sum 
of the purchase prices of four truckloads of celery but respondent paid com- 
plainant a portion of the sum for which the complaint was filed, it is held, 
that complainant should be awarded reparation in the amount of the unpaid 
balance of the sum of the purchase prices with interest.* 

De Bruyn Seed & Produce Co., of Zeeland, Michigan, complainant pro se. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 
499a et seg.). An informal complaint was filed on November 3, 1947, 
and a formal complaint was filed on December 1, 1947, alleging that 
complainant sold four truckloads of celery to respondent who has 
failed, neglected and refused ever since to pay complainant any part 
of the contract purchase price therefor. 

A copy of the report of investigation made by the Fruit and Vege- 
table Branch was served on complainant on May 6, 1947, and on the 
same day a copy of the formal complaint and a copy of the report of 
investigation were likewise served on respondent. In a letter which 
accompanied service of the formal complaint, respondent was notified 
that his answer should be filed within 20 days after receipt of such 
notice, and that failure to answer would constitute a waiver of oral 
nearing and would also be deemed to be an admission of the allega- 
tions of the complaint. Notwithstanding such notice, respondent 
failed to answer the complaint, so the proceeding is disposed of on the 
basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of David De Bruyn, 
Robert De Bruyn, Donald De Bruyn and Evelyn Van Dorp, trading 
as the De Bruyn Seed and Produce Company, whose address is 
Washington and Elm Streets, Zeeland, Michigan. 

2. Respondent, Henry Schuring, is an individual whose address is 
155 Schuring Road, Kalamazoo 68, Michigan. At the time of the 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Hd. 
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transactions involved in this proceeding, respondent was licensed 
under the act. 

3. On or about August 4, 1947, complainant contracted to sell and 
respondent to purchase 150 half-crates of celery at the agreed f. o. b. 
price of $1.95 per half-crate or $292.50 for the lot. The celery 
was inspected and accepted at loading point, Zeeland, Michigan, by 
respondent for transportation in interstate commerce to H. G. Hargett 
in Memphis, Tennessee. 

4. On or about August 7, 1947, complainant contracted to sell and 
respondent to purchase 300 half-crates of celery at the agreed f. o. b. 
price of $1.95 per half-crate or $585 for the lot. The celery was in- 
spected and accepted at loading point, Zeeland, Michigan, by respond- 
ent for transportation in interstate commerce to H. G. Hargett in 
Memphis, Tennessee. , 

5. On or about August 12, 1947, complainant contracted to sell and 
respondent to purchase 150 half-crates of celery at the agreed f. o. b. 
price of $2.40 per half-crate or $360 for the lot. The celery was in- 
spected and accepted at loading point, Zeeland, Michigan, by respond- 
ent for transportation in interstate commerce to H. G. Hargett in 
Memphis, Tennessee. 

6. On or about August 16, 1947, complainant contracted to sell and 
respondent to purchase 350 half-crates of celery at the agreed f. o. b. 
price of $2.40 per half-crate or $840 for the lot. The celery was in- 
spected and accepted at loading point, Zeeland, Michigan, by respond- 
ent for transportation in interstate commerce to H. G. Hargett in 
Memphis, Tennessee. 

7. Respondent agreed to pay complainant a total of $2,077.50, f. o. b. 
Zeeland, Michigan, for the four lots of celery involved in this pro- 
ceeding and has since paid $950, leaving an unpaid balance of $1,127.50. 

8. The formal complaint was filed on December 1, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
a waiver of oral hearing and an admission of the facts alleged in the 
complaint. § 47.8 (c) of the rules of practice (7 CFR, 1945 Supp., 
47.8 (c)). 

Complainant advised the Department by wire on June 23, 1948 that 
respondent had paid $950 to complainant “in cash and merchandise” 
thus leaving an unpaid balance of $1,127.50. At the same time, com- 
plainant indicated a willingness to settle the controversy and requested 
that no further action be taken in the case until after the parties 
had an opportunity to negotiate a settlement. This request was 
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granted and on August 30, 1948, complainant wired the Department, 
advising that since respondent had failed to pay any part of the 
remaining balance, further action on the complaint was requested. 
Thereafter complainant was requested to surrender any note or notes 
which correspondence in the file indicated respondent may have given 
in connection with the claim in controversy but complainant replied 
stating that respondent had failed to deliver any note to complainant 
in connection with proposed settlement of this claim. 

It is concluded that the failure and refusal of respondent to pay 
complainant promptly the full amount of the agreed purchase price 
-for the four truckloads of celery involved in this proceeding, after 
personal inspection and acceptance at loading point, was, and is, 
in violation of § 2 of the act. Reparation should be awarded com- 
plainant in the amount of the unpaid balance of $1,127.50, with in- 
terest, and the facts should be published. 





















ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,127.50, with interest thereon at five 
percent per annum from September 1, 1947, until paid. 

The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 













(A. D. 1914) 


Joun Mercurio v. Estes Market. PACA Doc. No. 4913. Decided 
October 25, 1948. 


Failure to Pay Purchase Price 










Where respondent purchased peaches on complainant’s truck, but failed to take 
delivery thereof within the time agreed, and the peaches were subsequently 
resold by complainant in a spoiled condition,. held, respondent’s failure to 
take delivery and to pay the balance of the purchase price in accordance with 
the terms of the contract was a violation of section 2 of the act for which 
reparation should be awarded complainant.* 













Failure to Take Delivery 





Where respondent purchased peaches on complainant’s truck, but failed to take 
delivery thereof within the time agreed, and the peaches were subsequently 
resold by complainant in a spoiled condition, held, respondent’s failure to 
take delivery and to pay the purchase price in accordance with the terms of 
the contract was a violation of section 2 of the act for which reparation 
should be awarded complainant.* 











*Reference to other point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EHd. 
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Transaction Constituting Interstate Commerce 






Where complainant shipped peaches by truck from Benton Harbor, Michigan, 
to Columbus, Ohio, and sales from the truck commenced immediately upon 
arrival, held, that the sale to respondent was incident to the interstate 
shipment and it was-.a transaction in interstate commerce.* 







Mr. Chas. E. Connor, of Columbus, Ohio, for complainant. Mr. H. M. Rust, of 
Mansfield, Ohio, for respondent. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C., 1946 ed., 499a e¢ seg.). Com- 
plainant seeks to recover damages in the amount of $144, alleged to 
have been sustained as a result of respondent’s refusal to accept de- 
livery of 92 bushels of peaches sold by complainant to respondent. 

A copy of the report of investigation was served upon complainant 
on March 15, 1948. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent on March 17, 
1948. On April 1, 1948, respondent filed an answer in the case ac- 
companied by the affidavits of respondent and of a truck driver em- 
ployed by respondent. The parties were notified that the shortened 
procedure would be followed in the proceeding; and complainant 
filed its opening statement of facts on April 27, 1948. Complainant’s 
opening statement was accompanied by the affidavits of complainant, 
of a truck driver employed by complainant, of two other employees 
of complainant, and of the produce buyer for Big Bear Stores, Inc., 
in Columbus, Ohio. Respondent did not file an answering statement, 
although his attorney requested and was granted an extension of time 
in which to file such statement. 

















FINDINGS OF FACT 


1. Complainant is an individual, John Mercurio, whose post office 
address is 154 East Town Street, Columbus, Ohio. 

2. Respondent is an individual, George Clyde Estes, doing business 
as Estes Market, whose post office address is East 4th Ashland Road, 
Mansfield, Ohio. At the time of the transaction herein complained 
of, respondent was not licensed but was subject to license under the act. 

3. On or about October 4, 1947, at about 8 a. m., in the course of inter- 
state commerce, complainant sold to respondent 92 bushels of 2’’ Michi- 
gan Elberta U.S. No. 1 peaches at a price of $2 per bushel, or $184. 

4. The peaches sold and offered for delivery to respondent were the 
remaining part of a truckload of freshly picked peaches which com- 
plainant had purchased in Benton Harbor, Michigan, on Friday, Octo- 


















*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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ber 3, 1947. The truckload of peaches was shipped by complainant in 
his truck from Benton Harbor, Michigan, and arrived at complainant’s 
place of business in Columbus, Ohio, at about 3 a. m., on Saturday, 
October 4, 1947. 

5. At the time of sale respondent inspected and accepted the peaches. 
Because of the lack of space on his own truck at that time, respondent 
requested that the produce be held for him until later that day, and 
that it be kept on complainant’s truck to facilitate loading on to re- 
spondent’s truck. Upon respondent’s promise to pick up the peaches 
on the afternoon of October 4, 1947, the shipment was segregated and 
allowed to remain on complainant’s truck. Jasper McCullom, an 
employee of complainant, remained at complainant’s place of business, 
waiting for respondent’s truck driver to arrive, until after 9 p. m., 
October 4, 1947, which was more than five hours after complainant’s 
normal closing time. No one appeared to take delivery of the peaches, 
Early Sunday morning, October 5, 1947, complainant called respond- 
ent by telephone relative to delivery of the peaches and respondent 
stated someone would arrive that day to pick them up. Complainant 
waited until 4: 30 p. m. that day, but again no one appeared to take 
delivery of the produce. At about 4:30 a. m., Monday, October 6, 
1947, respondent’s truck driver arrived at complainant’s place of busi- 
ness, but refused to accept the peaches because of their spoiled condi- 
tion. At about noon of that day, respondent arrived and likewise re- 
fused to accept the peaches because of their spoiled condition. 

6. The weather at Columbus, Ohio, during the time the peaches were 
on complainant’s truck awaiting delivery to respondent, was unsea- 
sonably hot, the temperature sometimes reaching 80 degrees F. 

7. On Tuesday morning, October 7, 1947, complainant resold the 
peaches for the sum of $40. Because of their spoiled condition, this 
was the best price that could be obtained. 

8. Respondent has failed and refused to pay the amount claimed 
by complainant as damages, or any part thereof. 

9. Formal complaint was filed on February 13, 1948, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s answer denies jurisdiction of the Secretary of Agri- 
culture over the subject matter alleged in the complaint. If by this 
respondent means that fresh peaches are not a “perishable agricultural 
commodity” within the meaning of the act, we need only refer to sec- 
tion 1 (4) of the act which defines that term to mean “Fresh fruits 
... Of every kind and character,’ whether or not frozen or 
packed in ice. If respondent means to imply that the sale to re- 
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spondent was not a transaction in interstate commerce, we do not 
agree. Evidence in the case shows that the shipment, comprised of 
freshly picked fruit, was loaded on complainant’s truck at Benton 
Harbor, Michigan, on October 3, 1947. The truck arrived at Colum- 
bus, Ohio, at about 3 a. m., on October 4, 1947, and sales from the truck 
commenced almost immediately. The sale to respondent, which in- 
cluded the remainder of the peaches, took place at about 8 a. m., on 
October 4, 1947. Complainant’s purchase of the peaches in Michigan 
evolved into and became a part of a shipment in interstate commerce. 
We hold that complainant’s sale of the 92 bushels of peaches to re- 
spondent in Ohio was incident to that shipment and, likewise, was a 
transaction in interstate commerce within the meaning of the act. 

Except with respect to the identity of the parties, respondent’s 
answer continues with a categorical] denial of the allegations of the 
complaint. No evidence has been submitted by respondent except the 
affidavit of respondent and the affidavit of respondent’s truck driver, 
both filed with the answer. The latter affidavit pertains to the alleged 
inspection by the driver of the peaches late Sunday night and his 
refusal to accept delivery on Monday morning, October 6, 1947. Re- 
spondent, in his affidavit, takes the position that he inspected only two 
bushels of the peaches at the time of sale, purchasing the remainder 
on complainant’s representation, and that those tendered for delivery 
were not as represented. 

Complainant has submitted the sworn statements of himself and 
three of his employees in support of his allegations as to the purchase 
of the peaches in Benton Harbor, Michigan, shipment of the produce 
to Columbus, Ohio, the sale of the peaches to respondent, the tender 
of delivery to respondent, respondent’s refusal to accept delivery, and 
subsequent resale of the produce. As to the quality and condition 
of the peaches on the date of sale, complainant has submitted the affi- 
davit of George Hawkins, the produce buyer for Big Bear Stores, In- 
corporated, of Columbus, Ohio. This affiant stated that at about 5 
a. m., October 4, 1947, he purchased 30 bushels of U. S. No. 1 Elberta 
peaches from complainant, which were part of a large truckload com- 
plainant stated he had just gotten in earlier that same morning. 
These peaches were marketed by Big Bear Stores in Columbus, Ohio, 
on Saturday, October 4, 1947 and Monday, October 6, 1947, without 
spoilage, wastage, or complaint. 

From all the evidence submitted, there is no doubt that the peaches 
in question were in a spoiled condition Monday noon. Possibly they 
were also in a spoiled condition late Sunday night. However, in view 
of the unseasonably hot weather which prevailed at Columbus, Ohio, 
from the time of sale at 8 a. m., Saturday morning, October 4, 1947, 
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until Sunday night, respondent’s allegation that the peaches were 
spoiled and not as represented is insufficient to show that they were not 
of the quality and condition called for by the contract at the time of 
sale and when delivery should have been taken by respondent. 

It is concluded’ that complainant has proved its contentions by a 
preponderance of the evidence, and that respondent’s failure to ac- 
cept the peaches tendered was a violation of section 2 of the act. 
Complainant’s damages amount to the difference between the original 
sale price of $184, less the resale price of $40, or $144. Complainant 
should be awarded reparation in the amount of $144, plus interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $144, plus interest thereon at the rate of 
5 percent per annum from November 1, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1915) 
PACA Doc. No. 4831.* Decided October 29, 1948. 


Dismissal—Failure to Prove Cause of Action 


Where complainant delivered to respondent a truckload of lemons, for which 
respondent gave his check in payment, and thereafter transported the lemons 
to his place of business in another State, but stopped payment on the check 
because of alleged inferior condition of the lemons, it is held, that the com- 
plaint should be dismissed for failure of the complainant to prove a cause of 
action. 


Practice and Pleading—Variance—Failure to Prove Cause of Action 


Where complainant pleaded a contract of purchase and sale, but denied in its 
opening statement that the transaction was one of purchase and sale, it is 
held, that complainant is not entitled to an award of reparation on such 
alleged cause of action. 


Principal and Agent—Effect of Failure to Prove Agency 


Where complainant, after alleging a contract of purchase and sale, asserted in 
its opening statement that the transaction was in fact one of agency, and 
failed to establish that such agency was ever created or its terms and con- 
ditions, it is held, that no award of reparation is justified on the agency 
theory for failure of complainant to allege and prove the agency. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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Jurisdiction—Dealer Subject to License 


Where respondent denied that he was subject to license at the time of the trans- 
action, it is held, that, although respondent was not licensed at the time, he 
was conducting such business as to make him subject to license. 


Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. Respondent 
pro se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.), for the recovery of repara- 
tion in the amount of $901, the contract purchase price of a truckload 
of lemons alleged to have been sold to respondent by complainant on or 
about July 7, 1947. Informal complaint was made to the Regulatory 
Division, Fruit and Vegetable Branch, on July 19, 1947, and a formal 
complaint was filed September 4, 1947. A copy of the formal com- 
plaint, together with a copy of the report of investigation, was served 
on respondent by registered mail on October 20, 1947. A copy of the 
report of investigation was likewise served on complainant’s attorneys 
on October 17, 1947. Respondent’s answer, filed November 12, 1947, 
denied any liability on the part of respondent to complainant on 
account of the transaction here involved. 


Both parties submitted evidence in accordance with the shortened 
method of procedure provided by the rules of practice (7 CFR, 1945 
Supp., 47.20). Complainant’s opening statement was filed January 
16, 1948; respondent’s answering statement was filed March 4, 1948; 
and complainant’s statement in reply was filed March 29, 1948. The 
issues presented by the pleadings and by these submissions of evidence 
are discussed in the “Conclusions.” 


FINDINGS OF FACT 


1, Complainant, * * *, is a corporation whose address is 
* * 

2. Respondent, * * *,is an individual whose address is 
At the time of the transaction here involved, respondent was not 
licensed under the act but was subject to license. Respondent later 
applied for a license, and license No. 108996 was issued to him August 
8, 1947. 

3. On or about July 7, 1947, complainant delivered to respondent 
116 boxes of lemons. Respondent accepted delivery of the lemons at 
* * *, and transported them by truckto * * *. At the time of 
accepting delivery, respondent gave complainant his check for $901. 


* * * 
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Respondent later stopped payment on the check. The lemons were 
sold by respondent for gross proceeds of $59. No payment has been 
made by respondent to complainant on account of this transaction. 
4. The nature, terms and conditions of the contract between the 
parties are not established by the evidence submitted. 
5. The complaint was filed within nine months after the alleged 
cause of action accrued. 


CONCLUSIONS 


Respondent was not licensed under the act when this transaction 
-took place. In his answer, respondent denies that he was subject to 
license at that time. This transaction, together with statements made 
in a letter written by respondent, which is included in the report of 
investigation, refute that contention. There is no claim or evidence 
that respondent was a retailer. All of the evidence points to the fact 
that he was a dealer, buying in truckload lots and selling to other 
dealers or retailers. Section 1 (6) of the act (7 U.S. C. 1946 ed. 499a 
(6)) provides: “The term ‘dealer’ means any person engaged in the 
business of buying or selling in carloads any perishable agricultural 
commodity in interstate or foreign commerce. . .. As used in this 
paragraph, the term ‘in carloads’ includes wholesale or jobbing quan- 
tities as defined for any such commodity by the Secretary.” The 
Secretary has defined “wholesale or jobbing quantities” as follows: 
“ “Wholesale or jobbing quantities’, as used in section 1 (6) of the act, 
means quantities of produce of not less than one ton in weight per day 
shipped or received by rail, truck, boat, or any other means of trans- 
portation” (7 CFR, Cum. Supp., 46.2 (n)). Ina letter dated July 17, 
1947, addressed to * * * of * * *, respondent wrote: “First 
off you sell me a load of bridge pack tomatoes for number ones . . 
then you turn around & sell me a load of diseased lemons.” So, evi- 
dently, there was a truckload purchase of tomatoes shortly before 
this purchase of lemons. In that same letter, respondent wrote: “I 
did from five hundred to a thousand dollars a week worth of business 
with you last year & made money.” The truckload of lemons with 
which we are here concerned consisted of 116 boxes. A box of lemons 
weighs from 80 to 100 pounds. This load weighed considerably more 
than a ton, indicating that respondent’s earlier purchase of a “load” 
of tomatoes also involved more than a ton. From the evidence in the 
record, it is concluded that respondent was a “dealer”, within the 
meaning of the act, and therefore subject to license under the act at 
the time of this transaction. 
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In the complaint it is alleged that complainant sold 116 boxes of 
lemons to respondent for $901 ; that respondent “picked and loaded the 
commodity in question and did place said commodity by himself or 
helpers, on his own truck at the time and place aforesaid, and that in 
accordance therewith, did choose, pick and load on to his truck the 
kind, quality, grade and size of commodity called for in the contract 
of sale ;” and that respondent gave his check in payment, but stopped 
payment on the check and has refused to pay complainant the sum of 
$901 or any part thereof. Attached to the complaint, marked “Exhi- 
bit No. 1,” is a copy of an invoice, dated 7/7/47, showing a “C Sale,” 
which we understand to mean “cash sale,” of 116 boxes of lemons to 
* * * for $901, the invoice being marked “Paid.” In his answer, 
respondent admits that he bought the 116 boxes of lemons for $901. 
Respondent denies, however, that he chose, picked or loaded the lem- 
ons. He states that he “at no time examined said fruit and that the 
same was wrapped and boxed and covered with tarpaulin. That he 
was called at his hotel by this complainant who stated that the lemons 
were loaded and ready to be shipped and this respondent relied upon 
the complainant’s word that said lemons were in good condition and 
marketable.” Respondent admits that he stopped payment on the 
check “for the reason that said lemons were of inferior quality and not 
marketable.” Respondent alleges that he sold the lemons for $59 
“to pay the freight on said merchandise.” 

With the issues thus drawn, the case proceeded to the submissions 
of evidence by the parties. Presumably, complainant would offer 
proof of the allegations of the complaint and respondent would offer 
proof of the allegations of the answer. That is not what happened. 
Complainant’s opening statement, signed by complainant’s attorneys 
and, incidentally, not sworn to, says that the transaction was not a 
contract of sale at all; that complainant acted as respondent’s agent in 
purchasing the lemons on the auction market, advancing its own 
money to make the purchase; and that complainant exercised its best 
judgment in its capacity as agent, so the principal is bound. It is 
asserted that “if these lemons weren’t good, then it is still respondent’s 
fault and his alone,” since respondent could have removed the tar- 
paulin and examined them. No reference is made to respondent’s 
claim that he purchased on the basis of a warranty as to quality and 
condition. 

Respondent’s answering statement points out that complainant has 
“shifted his position,” denies that any agency was created, and asserts 
that “they are bound by their pleadings.” 
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Complainant’s statement in reply, signed and sworn to by com- 
plainant’s President, states that the transaction was actually one of 
agency; that “the complaint only followed the form used in making 
complaints;” suggests that the lemons deteriorated in transit; and 
argues that respondent has failed to show that the lemons were not in 
good condition when loaded on respondent’s truck. 

We approach this rather muddled situation by considering first 
whether a case for reparation has been made on the theory of a con- 
tract of purchase and sale, as alleged in the complaint. The complaint 
alleges a contract of purchase and sale after inspection of the goods 
- by respondent. Respondent has admitted a contract of purchase 
and sale but denies any inspection. Respondent alleges, in effect, 
that the purchase was on the basis of a warranty by complainant that 
the lemons were in good condition and merchantable. At no point 
has complainant denied, except by inference, that there was such a 
warranty, and while the circumstances indicate a strong possibility 
that the warranty was given, respondent’s proof on the point is weak. 
The warranty, if proved, would appear to be a good defense, for the 
reason that complainant would then have the burden of proving that 
the lemons were in fact in good condition and merchantable at the 
time of sale, and complainant has neither claimed nor proved that 
such was the case. Regardless of the warranty, however, complain- 
ant is not entitled to an award of reparation on the basis of a contract 
of purchase and sale, since complainant now denies that any such con- 
tract was made. 

Proceeding to the agency theory, stated in complainant’s opening 
statement, complainant has neither pleaded nor proved an agency 
agreement. Respondent denies any agency. The invoice attached 
to the complaint indicates a sale rather than an agency. If an agency 
was created, its terms and conditions are not shown. We cannot 
accept complainant’s statements that there was an agency, assume its 
terms and conditions, and from such assumptions determine the rights 
of the parties. 

For the reason that complainant has failed to prove any cause of 
action against respondent, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


JosepH Denunzio Frurr Company v. AssocratTep Fruir Distrisutors 
or CALIFORNIA AND THE Rep Lion Pack1ne Company, 79 F. Supp. 
117. Decided June 16, 1948. 


DISTRICT COURT, S. D. CALIFORNIA, CENTRAL DIVISION 
No. 6940 O’C Civil 


Secretary’s Reparation Order for Damages Resulting from Breach of Contract 
Affirmed by Court 


On the basis of the facts and the law governing the case at hand the court 
independently arrived at the same conclusion reached by the Secretary and 
affirmed the Secretary’s order of April 8, 1947 dismissing petition for re- 
hearing and reconsideration and affirming his original order of February 26, 
1947 in favor of Joseph Denunzio Fruit Co., a corporation, against Ray- 
mond M. Crane, doing business as Associated Fruit Distributors of California, 
and dismissing the case against John C. Kazanjian, doing business as Red 
Lion Packing Co.* 


Secretary’s Reparation Order Against Agent for Partially Disclosing Principal, 
Affirmed—Allowances of Attorney Fee as Part of Costs 


Reparation order of the Secretary of Agriculture against the car-lot distributor 
on the ground that he entered into a contract as agent for a partially dis- 
closed principal without authorization is affirmed on appeal, and, buyer, in 
addition to recovery of damages, is entitled to a reasonable attorney fee 
against the distributor to be taxed and collected as part of the costs.* 


Presumption as to Correctness of Secretary’s Reparation Order 


The Secretary’s reparation order presumed to be correct and should be sustained 
by the court.* 


Trial De Novo—Secretary’s Reparation Order as Prima Facie Evidence of 
Findings of Fact 


Although the Findings of Fact and the Order of the Secretary are prima facie 
evidence of the facts stated therein, the trial in the Federal district court on 
appeal from Secretary’s reparation order, is, nevertheless, a trial de novo and 
has been treated as such in fact.* 


Administrative Law—Findings of Fact and Reparation Order as Prima Facie 
Evidence 


On an appeal from a reparation order of the Secretary of Agriculture issued un- 
der the Perishable Agricultural Commodities Act the findings of fact and the 
reparation order will prevail unless overcome by evidence submitted by the 


party appearing.* 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Administrative Law—Appeals—Evidence Aliunde or De Hors the Record— 
Trial De Novo 


While in appellate proceedings evidence aliunde or de hors the record is usually 
inadmissible and counsel are confined to the record in the court below, a 
case appealed from the Secretary’s reparation order issued under the Perish- 
able Agricultural Commodities Act is subject to trial de novo and, therefore, 
new evidence is admissible.* 


Evidence Showing Meeting of Minds Resulting in Contract of Purchase and Sale 


From an analysis of the telegrams and teletype the court is satisfied that, under 
the laws of the state of California, a binding contract, so far as consent or 
a meeting of the minds was concerned, was consummated when the Asso- 
ciated Fruit Distributors of California, as confirmor, confirmed Joseph 
Denunzio’s acceptance of its offer, the said Joseph Denunzio being the offeree 
and the Associated Fruit Distributors of California being the offeror.* 


Contract of Purchase and Sale—Informal Contract Resulting in Binding 
Agreement 


An informal contract may result in a binding agreement between the parties 
although they subsequently reduced their agreement to a more formal con- 
tract.* 


Contract of Purchase and Sale—Proposal as Invitation Not Constituting Offer 


A proposal in the form of an invitation to deliver does not constitute an offer 
which can be turned into an agreement by acceptance.* 


Meaning of Technical Definition of Word “Booked” 


The technical definition of the word “booked,” as used in contract, means engaged, 
destined, bound to promise or pledge oneself to make an engagement.* 


Contract of Purchase and Sale—Offer and Acceptance—Use of Word “Booked” 


In view of the technical definition of the word “booked,” used as a verb, the use 
of the word “booked,” in the original telegram by the car-lot distributor did 
not indicate lack of intention to make an offer for the sale of the grapes and 
was not a mere solicitation for an offer, but rather constituted an offer sub- 
ject to acceptance.* 


Correction of Error in Contract of Purchase and Sale as Not Affecting Prior 
Acceptance—Executed Contract 


The fact that the broker, acting on behalf of buyer, in making out his Standard 
Memorandum of Sale, showed the sale to cover two carloads of grapes instead 
of three, and left off from the f. o. b. the “acceptance final,” which errors were 
mutually subsequently corrected to conform to the prior negotiations, did not 
interfere with the broker’s prior acceptance of the offer to sell, as confirmed 
by the car-lot distributor, constituting an executed contract.* 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Hd. 
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Contract of Purchase and Sale—Buyer’s Remedy Upon Notice of 
Anticipatory Breach 


Buyer of carloads of grapes upon being notified by seller of intention not to deliver 
the grapes as provided in the contract, was not obliged to anticipate, at his 
peril, that the cost of the grapes would be less prior to the date of delivery 
but buyer could wait until delivery time and then purchase other grapes at 
the best price obtainable and recoup his loss by way of damages.* 


Statutes—Construction and Intrepretation—Punctuation as Aid 


Where the contract entered into by the broker, acting on behalf of buyer, for 
the sale of three carloads of grapes included a teletype message which reads: 
“they (meaning buyer) will put up the $750.00 deposits now of course 
contingent upon receiving inspct. Reports when stores”, without any 
punctuation, the provision would be construed as making the $750 deposits 
by buyer contingent upon broker or buyer receiving inspection reports when 
the grapes had been stored, so that making the deposits was not a condition 
precedent to the recovery by buyer after notice of the repudiation of the 
contract by the broker.* 


Contracts—Lawful in Part and Unlawful in Part 


Where a contract has several distinct objects, at least one of which is lawful, 
and one at least is unlawful, the contract is void as to the latter and valid 


as to the rest.* 
Contracts—Illegal and Void When Against Public Policy 


Where a contract is against public policy, it is illegal and void, in toto, and is not 
enforceable.* 
Illegality of Contracts 


A contract illegal when entered into does not become valid by a change in the 
law making such contract legal.* 


“Signature”—What is 


A “signature” is whatever mark, symbol, or device one may choose to employ 
as representative of himself.* 


“Signature”’—How Made 


A “signature” may be written by hand, printed, stamped, typewritten, engraved, 
photographed, or cut, from one instrument and attached to another, and a 
signature lithographed on an instrument by a party is sufficient for the 
purpose of signing it; it being immaterial with what kind of instrument a 


signature is made.* 
What Constitutes “Signature” to Satisfy Statute of Frauds in California 


The term “signature” includes any memorandum, mark, or sign, written or placed 
on any instrument or writing, such as a will, with intent to execute or 
authenticate such instrument or writing.* 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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“Signature’—Statute of Frauds, How Satisfied by 


The “signature” to a memorandum under the Statute of Frauds may be written 
or printed and need not be subscribed at the foot of memorandum, but must 
be made or adopted with the declared or apparent intent of authenticating 
the memorandum as that of the signor.* 


Contract by Telegraph as Satisfying Statute of Frauds 


A contract of purchase and sale may be formed by telegraph which meets the 
requirements of California Statute of Frauds.* 


Teletype Messages as Satisfying Requirements of Statute of Frauds in 
California 
Although no case in point has been called to the court’s attention and a diligent 
search of the authorities has failed to uncover the status of teletype mes- 
sages as satisfying the Statute of Frauds in California, this point appearing 
to be a res nova, the court must take a realistic view of modern business 
practices, and can probably take judicial notice of the extensive use to 
which the teletype machine is being used today among business firms, par- 
ticularly brokers, in the expeditious transmission of typewritten messages, 
and, therefore, the court rules that the teletype messages in this case satis- 
fied the Statute of Frauds in California.* 


Principal and Agent—Principal “Partially Disclosed,” When 


Where one of the parties to a contract has notice that the other party is acting 
or may have acted for a principal but has no notice of the principal’s 
identity, the principal is “partially disclosed.’’* 


Principal and Agent—When Disclosed or Partially Disclosed Principal not 
Liable for Breach of Contract—Unauthorized Act of Agent 


Where an agent having authority to bind a disclosed or partially disclosed 
principal by certain terms in a contract included other terms which are 
beyond his power, the principal is not liable either upon the unauthorized 
contract or upon the contract with the unauthorized terms omitted.* 


Principal and Agent—When Partially Disclosed Principal not Liable for 
Breach of Contract—Unauthorized Act of Agent 


Where the evidence showed that the status of the grower of grapes was at 
most that of a partially disclosed principal for whom the car-lot distributor 
purported to act and entered into a contract for the sale of three carloads 
of grapes without authority in such transaction, the grower could not be 
held liable for the breach of the contract.* 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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Principal and Agent—Liability of Agent Who Assumes to Act With 
Authority From Principal—Unauthorized Act of Agent 


Where a car-lot distributor purported to act for a partially disclosed principal 
in entering upon a contract for the sale of three carloads of grapes, and the 
evidence showed that the distributor was not in fact authorized by his 
principal to make the contract, held, the distributor is liable to buyer for the 
breach of the contract.* 


Principal and Agent—Liability of Agent When Principal Partially Disclosed— 
Agent as Party to Contract, When 


Where a person purports to make a contract with another for a partially disclosed 
principal he is a party to the contract, and if such person discloses the fact 
that he is an agent, but does not disclose the name of the principal, he is 
personally liable.* 


Principal and Agent—Liability of Agent Who Assumes to Act With Authority 
From Principal 


A person who assumes to act as agent for another and to make a contract with a 
third party thereby, impliedly, if not expressly, represents that he is in 
fact authorized by his principal to make the contract, and, if it proves to be 
unauthorized, the agent will be liable to the third party.* 


Measure of Damages for Repudiation of Contract or Anticipatory Breach 
Thereof 


A repudiation of a contract or an anticipatory breach thereof does not accelerate 
the time fixed for performance, and the proper measure of damages is the 
same as if the breach had not occurred until the time fixed in the contract 
for its performance, and the measure of damages is the loss directly and 
naturally resulting in the ordinary course of events from the seller’s breach 
of contract.* 


Measure of Damages Upon Notice of Anticipatory Breach by Seller 


If the seller, previous to the time when the buyer rightfully demands delivery, 
gives notice of an intention not to deliver the merchandise, the measure of 
recovery is to be determined with reference to the market price at the time 
when delivery was due and not in respect of the price which prevailed at 
the date of notice of anticipatory breach.* 


Damages—Market Value for Breach of Contract 


Market value for the purpose of calculating damages according to the statutory 
rules, is the sum for which similar merchandise could have been purchased 
at or near the place of delivery, and within a reasonable time after the 
seller’s refusal to make delivery.* 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Emergency Price Control Act—Lack of Provision for Avoiding Contract 
Violating Maximum Price Regulation 


Enforcement of maximum price regulation under the Emergency Price Control 
Act does not provide for avoiding a contract violating the maximum price 
regulation, either expressly or indirectly.* 


Emergency Price Control Act—Repudiation of Contract in Toto Because of 
Provision for Bonus or Procurement Charge Over Ceiling Price 


An agent or broker, after having negotiated a contract in behalf of a principal, 
for the sale of produce to a third party, could not subsequently repudiate 
the contract in its entirety and have it declared unenforceable ab initio as 
against public policy solely because it provided for a bonus or procurement 
charge over the ceiling price under the Bmergency Price Control Act.* 


Emergency Price Control Act—Effect of Removal of Ceiling Price Before 
Passage of Title Under Contract—Invalidity of Contract in Excess of Ceiling 
Price 


The fact that the ceiling price on grapes had been removed before title to the 
grapes was to pass under the contract would not remove. invalidity of the 
contract because it provided for a price in excess of the ceiling price under 
the Emergency Price Control Act.* 


Jurisdiction of District Courts in Matters of Procedure—Rule of Decision of 
Highest State Courts—Construction of State Statutes and Unwritten Law 


In diversity of citizenship cases, the Federal district court is compelled to follow 
the decisions of the highest state courts in the state in which the Federal 
district court sits, as a rule of decision, not only in the construction of state 
statutes, but in the construction of unwritten law as well, but, in matters 
of procedure, the Federal district court may follow their own rule.* 


District Courts—Question of Election to Hold Liable Agent or Principal Gov- 
erned by Federal Rules of Civil Procedure and Not by Substantive Laws of 
State 


The question of election by plaintiff to hold agent or principal liable is purely 
procedural and not substantive, and is, therefore, governed by the Federal 
Rules of Civil Procedure and not by the substantive laws of the state of 
California, in the absence of a ruling by the Circuit Court of Appeals of the 
Ninth Circuit to the contrary.* 


Lack of Power of Courts to Compel Plaintiff to Elect Party Liable 


Where plaintiff is entitled to an adjudication of its claims against both the 
agent and the principal under Rule 20 of the Federal Rules of Civil Pro- 
cedure, it can net be compelled to make an election whom it desired to hold 
liable at the close of the evidence, although a full recovery against one bars 
a recovery against the other.* 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Hd. 
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District Courts—Application of National Law to Federal Questions 


Since a federal question is involved under the appeal from the ruling of the 
Secretary of Agriculture under a federal statute, federal courts are entitled 
to decide such questions for themselves and are not compelled to follow 
decisions of the highest state courts in the state in which they sit.* 


Court Cases Followed 


Brie Railroad Co. v. Tomkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. ed 1188, 114 
A. L. R. 1487 (1938) .* 

Action by Joseph Denunzio Fruit Company against Raymond M. 
Crane, doing business as Associated Fruit Distributors of California, 
and John C. Kazanjian, doing business as Red Lion Packing Com- 
pany, to recover damages pursuant to Perishable Agricultural Com- 
modities Act of 1930, § 1 et seq., 7 U. S. C. A. § 499a et seq., for failure 
to deliver carloads of grapes contracted for. On appeal of respondent 
Raymond M. Crane, etc., to District Court pursuant to Perishable 
Agricultural Commodity Act 1930, § 7 (c), as amended, 7 U.S. C. A. 
§499¢ (c), from reparation order [12/+] of Secretary of Agriculture 
affirming prior order or award of board in favor of complainant and 
dismissing case against John C. Kazanjian, etc. 

Judgment for complainant in accordance with opinion. 

George C. Lyon, of Los Angeles, Cal., and Brown & Eldred, by Mar- 
shall P. Eldred, all of Louisville, Ky., for Joseph Denunzio Fruit Co. 

Henry O. Wackerbarth, of Los Angles, Cal., for Raymond M. 
Crane, doing business as Associated Fruit Distributors of California. 

Ralph Moradian and G. L. Aynesworth, both of Fresno, Cal., for 
John C. Kazanjian, doing business as Red Lion Packing Co. 


J. F. T. O'Connor, District Judge. 


Preliminary statement: 

For a clarification of the factual situation in this case, resulting 
considerably from the complex inter-relationship of the parties hereto 
under the legal doctrine of Principal and Agent, culminating in this 
litigation, it is necessary to understand, in limine, that there are just 
four parties involved in this litigation, namely: (1) Raymond M. 
Crane, an individual doing business as Associated Fruit Distributors 
of California, with a place of business in Los Angeles, California; 
(2) John C. Kazanjian, an individual doing business as Red Lion 
Packing Company, in Exeter, California; (3) A. B. Rains, Jr., a 
food broker, in Louisville, Kentucky; and (4) the Joseph Denunzio 
Fruit Company, a corporation organized and existing under the laws 

*Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
t Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Ed. 
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of the State of Kentucky, with its principal offices in the City of 

Louisville, Kentucky. 

Raymond M. Crane is a broker or carlot distributor; and John (, 
Kazanjian is a grower of grapes, and operates a packing house at 
Exeter; and there is no dispute about the fact that both Raymond 
M. Crane and John C. Kazanjian are licensed, or subject to license, 
under the Perishable Agricultural Commodities Act of 1930, 7 U. S. 
C. A. § 499a et seq., each as a dealer, commission merchant and/or 
broker. There is no dispute that whenever Raymond M. Crane per- 
formed any act herein, he was acting as and for the Associated Fruit 
Distributors of California as its alter ego and vice versa, and that 
whenever John C. Kazanjian performed any act herein, he was acting 
as and for the Red Lion Packing Company as its alter ego and vice 
versa. 

A correct solution of the problems involved in this case depends, 
inter alia, upon the proper interpretation to be placed by this court 
on the written communications (telegrams and teletype messages) 
exchanged between Raymond M. Crane (in whatever capacity what- 
ever) and A. B. Rains, Jr.; the Statute of Frauds of California ; Dam- 
ages; Agency; O. P. A. Regulations; and the question of compelling 
a party suing an agent and an undisclosed principal to elect whom 
he will hold liable in damages. Each problem will be discussed 
seriatim herein. 

Because the court in this case does not derive jurisdiction by reason 
of the diversity of citizenship of the parties involved herein, but 
solely because a federal question is involved, the question of citizen- 
ship and domicile or residence of the parties is not important except 
for an orientation of the parties. 


The alleged contract in suit: 

The primary question for determination is whether or not there 
was a binding contract entered into between Raymond M. Crane (re- 
gardless of his capacity, i. e., whether acting as a buying agent or 
broker for A. B. Rains, Jr.; a principal; or as a selling agent or broker 
for John C. Kazanjian) and A. B. Rains, Jr., by their written com- 
munications (telegrams and teletype messages) hereinafter to be spe- 
cifically referred to, because without a binding contract all other 
questions in the case become moot. 


Original offer by Associated Fruit Distributors of California to A, B. 
Rains, Jr.: 


This law suit had its genesis when Associated Fruit Distributors of 
California, the alter ego of Raymond M. Crane, sua sponte, and with- 
out any prior solicitation from A. B. Rains, Jr., sent to A. B. Rains, 
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[122+] Jr., food broker with whom it had dealt for several years, and 
twelve other prospective purchasers of grapes, a telegram (teletype) 
dated September 26th, 1944, offering to book nine cars of Emperors 
U.S. No. 1 (grapes), and nine cars of Emperors unclassified (grapes) , 
or eighteen cars of vineyard-run grade to go into storage, packing to 
commence October 9th, at the rate of one or two cars daily, to be in- 
spected by Associated Fruit Distributors of California, to be shipped 
f.o. b. acceptance final on the basis of their inspection, title to be trans- 
ferred on or after December 10th, the shipper to pay all storage 
charges, at a price of two dollars and fifty-three cents per lug net to 
shipper, which was the ceiling price at the time under OPA regula- 
tions, Associated Fruit Distributors to be paid fifty dollars per car 
procurement charge. The offer was made subject to confirmation, 
and A. B. Rains, Jr., was directed to wire his answer.’ 


Counter-offer by A. B. Rains, Jr., to Associated Fruit Distributors of 
California: 

By teletype, dated September 28, 1944, Joseph Denunzio Fruit 
Company, through its broker, A. B. Raines, Jr., made a counter-offer 
to the said Associated Fruit Distributors by offering to take two cars 
of grapes unclassified to be shipped to Louisville when packed, and 
two cars of U. S. No. 1 grapes to be stored, as set out in Associated 
Fruit Distributor’s original offer of September 26, 1944.? 


Rejection by Associated Fruit Distributors of A. B. Rains, Jr.’s 
counter-offer: 
By a telegram dated September 28, 1944, Associated Fruit Distrib- 
utors rejected A. B. Rains, Jr. counter-offer.’ 


1 (Western Union telegram) Los Angeles, Calif., Sept. 26, A. B. Rains: Can book 
emperors nine cars usone nine cars unclassified or 18 cars vineyard-run grade to go into 
sterage packing to commerce rate of one or two daily October 9th we to personally inspect 
afohd (F. O. B. acceptance final) Basis our inspection shipper to trans title on or after 
December 10th, he paying all storage charges. Packed 28# net display new lugs lidded 
calripe or comparable brand 500.00 part payment with confirmation price 2.53 net to 
shipper with ceiling that time we charging 50.00 car procurement charge adlam (offer subject 
to confirmation). Corlu (wire immediately, must have answer by) Thursday. Adlas 
(offer subject to confirmation F. O. B. shipping point) immediate UPTMV (6 x 6 and larger) 
new crop edison district ALBIA (approximately 85%) 3.25 can secure 3-4 cars uninspected 
account running heavy puff heavy sidewalls would grade albieiq (approximately 80% 
85%) except for puff which not serious defect account: heavy sidewall 2.50. Associated 
Fruit Distributors of Calif. [Italics supplied.] 

2 Associated Fruit Distributors of Calif., Sept. 28-44. Rains, LSVL, OK on that Emperor 
deal Denunzio cant use that many but will take 2 cars unclassified to be shipped to 
Louisville when packed on the net delivery ceiling when shipped and 2 cars usone to be 
stored there on your terms. To pay you $50.00 per car buying charge and Denunzio 
pays us our brokerage. [Italics supplied.] 

8 Western Union telegram. Los Angeles, Calif., Sept. 28, A. B. Rains, Jr., Referring 
Emperors impossible make deal except as quoted our nite letter dupur (How about) 
Tomato business others buying Dunne (depending on you) Those we favor with grapes 
give us tomato business. Associated Fruit Distrs. of Calif. 

¢ Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Ed. 
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Revised offer by Associated to A. B. Rains, Jr.: 

Subsequently by a telegram, dated October 2, 1944, Associated 
Fruit Distributors transmitted to broker, A. B. Rains, Jr., a revised 
offer whereby Associated offered to sell fifteen cars of U. S. No. 1 
Emperor grapes on the same basis with respect to packing, storing, 
shipping and inspection as set up in the original wire of September 
26, 1944, but at a different price, a price of two dollars and fifty cents 
per lug, net, and A. B. Rains, Jr., was directed to wire his answer if 
any part of these was wanted.* 


[123+] Acceptance by A. B. Rains, Jr., of revised offer of Associated 
Fruit Distributors of California: 


By a teletype, dated October 3, 1944, Joseph Denunzio through A. B. 
Rains, Jr., accepted Associated Fruit Distributors’ offer of October 2, 
1944, as to three cars of U. S. No. 1 Emperors. In this acceptance 
Associated Fruit Distributors was requested to airmail inspection slips 
when the grapes were stored, upon receipt of which Joseph Denunzio 
would make a deposit of $750.00 per car.® 


Confirmation by Associated Fruit Distributors of A. B. Rains, Jr.’s 
acceptance of contract: 


By a teletype message, dated October 3, 1944, Associated Fruit 
Distributors confirmed Joseph Denunzio’s acceptance of its offer, and 
the name of Red Lion Packing Company is mentioned for the first time 
as a shipper.® 


(Note: It is the contention of A. B. Rains, Jr., that Red Lion Pack- 
ing Company was mentioned herein solely in connection with another 
deal in which Joseph Denunzio was not concerned. ) 


Broker’s Standard Memorandum of Sale: 


On October 3, 1944, broker A, B. Rains, Jr., prepared a Broker’s 
Standard Memorandum of Sale which he numbered 2011. This 
Memorandum showed the date of the order and the date of the Con- 
firmation as October 3rd, 1944. lt showed the buyer to be Joseph 


* Western Union telegram: Los Angeles, Calif., Oct. 2, A. B. Rains, Jr. CPFGP (refer- 
Ting to our night letter of 26) quoting futures emperors secured revised deal fifteen cars 
usone 2.50 net same deal corsu. (wire quick if wanted) any part—aAssociated Fruit 
Distributors of Calif. 

5 Associated Los AGXX Angeles, Oct, 3, R. Rains, LSVL also conf. Denunzio 3 cars. 
All Usone Emps to be inspected when stored and airmail inspect slips they will put up 
the $750.00 deposits now of course contingent upon receiving inspect reports when 
stored GA. 

Oct. 3, 1944, A. B. Rains, Jr. Louisville, Ky. Talked shipper Red Lion Packing Company 
confirms Krotski necessary 750. car airmail deposits with signed confirmations Emperors 
available now only two more cars possibly three same basis * * * Associated Fruit 
Distributors of Calif. 

ft Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—EHd. 
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Denunzio Fruit Company of Louisville, Kentucky; the seller to be 
Associated Fruit Distributors of Los Angeles, California; and the 
time of shipment to be around December 10th. Lt showed the sale 
was to be made F. O. B. and that payment was to be made by sight 
draft attached to the bill of lading. It showed that fifty dollars per 
car was to be paid to the shipper as a procurement charge, and that the 
Broker, A. B. Rains, Jr., was to be paid by the buyer (Joseph Denun- 
gio) twenty-five dollars per car for his brokerage services. The Memo- 
randum described the goods sold as two cars U. S. No. 1 California 
Emperors at a price of two dollars and fifty cents per lug net f. 0. b. to 
be packed around October 8th to 10th and stored in cold storage, title 
to remain in shipper’s name until December 10th. It provided that 
$750.00 per car deposit was to be made upon receipt of confirmation 
from California by air-mail, contingent upon cars grading U.S. No. 
1.28 pounds, net, new display lugs. 

This Memorandum of Sale contained the following provision: 

“When the terms of sale have been agreed upon the broker shall fill 
out this Standard Memorandum of Sale in triplicate, sending one 
copy to the seller, one to the buyer and retaining the third copy for his 
own file. Unless the seller or the buyer makes immediate objection 
upon receipt of his copy of this Standard Memorandum of Sale, show- 
ing that contract was made contrary to authority given the broker, he 
shall be conclusively presumed to agree that the terms of sale as set 
forth herein are fully and correctly stated.” 


Correction of the Memorandum of sale by A. B. Rains, Jr.: 


Thereupon, by a telegram dated October 9, 1944, broker, A. B. 
Rains, Jr., on behalf of Joseph Denunzio, corrected the number of cars 
of grapes as shown in the Memorandum from two to three, Joseph 
Denunzio’s acceptance of Associated Fruit Distributor’s offer, dated 
October 3, 1944, having called for three cars. A. B. Rains, Jr.’s tele- 
gram of October 9, 1944, corrected the Memorandum of Sale to con- 
form to the original acceptance of Associated Fruit Distributor’s 


offer.’ 


[124+] Correction accepted by Associated Fruit Distributors of 
California: 

By a telegram dated October 9, 1944, sent to broker, A. B. Rains, Jr., 
Associated Fruit Distributors accepted the correction on the number 
of cars of grapes stated in the Memorandum of Sale, and requested a 

* Associated Fruit Distributors of Calif. Los Angeles Calif. Oct. 9, Reference our sales 
Memo 2011 Error change Aooae (3 cars) instead Aooad (2 cars) Quote Unded (U.S. 


No. 1 straight pack) Cadop (Rolling just out or immediate shipment). A. B. Rains, Jr. 
¢ Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Ed. 
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further correction in said Memorandum by changing the terms to 
“#. 0. b. acceptance final.” [Italics supplied.] For a case distinguish- 
ing between F. O. B. and F. O. B. acceptance final, see Dyal v. Allen, 
4 Cir., 161 F. 2d 152. The wire further stated: “If you do not wire 
immediately to the contrary we will understand this is satisfactory.”* 
No objection was made by A. B. Rains, Jr., and no further com- 
munications were sent or received relative to the contents of the Mem- 
orandum of Sale, and it may, therefore, be presumed that said Memo- 
randum of Sale, after the two corrections above detailed, was 
satisfactory to both parties. 


' Repudiation of contract by Red Lion Packing Company, as principal; 
and by the Associated Fruit Distributors of California, as agent. 


Later, by a telegram dated October 10, 1944, Associated Fruit Dis- 
tributors of California mentioned the Red Lion Packing Company, 
declaring that said Red Lion had repudiated the contract.® Paren- 
thetically, it is the contention of Joseph Denunzio that this is the first 
time Red Lion Packing Company (the alter ego of John C. Kazan- 
jian) has been mentioned as the shipper, whereas Raymond M. Crane 
contends that John C. Kazanjian was mentioned in this case as the 
shipper in Note 6; and, by a telegram dated October 13, 1944, Asso- 
ciated Fruit Distributors repudiated, as agent, the contract of sale 
hereinabove referred to.” 


Purchase of other grapes by Joseph Denunzio: 


The record shows that as soon after December 10, 1944 (date ship- 
ment was to have been made under the terms of the contract), as 
possible, Joseph Denunzio purchased other grapes to replace those 
Associated Fruit Distributors failed to ship. Between the dates of 
October 10, 1944 (first notice of repudiation of contract by Associated 
Fruit Distributors), and December 10, 1944 (date for performance 
of contract), Joseph Denunzio made an effort to induce the Associated 


® Western Union, Los Angeles, Calif., Oct. 9, A. B. Rains, Jr. Correcting number 2011 
Also terms Afohd (F. O. B. acceptance final) corqo (if you do not wire immediately to 
the contrary we will understand this is satisfactory) Emperors * * * Associated 
Fruit Distributors of Calif. 

® Western Union, Los Angeles, Calif., Oct. 10, A. B. Rains, Jr. Shipped Redlion takes 
view account ceiling lifted any contracts Emperors voided willing go along give you grade 
preference shipping as packed at market price which today 3.25 AFOHD (F. O. B. accept- 
ance final) Advise. Associated Fruit Distributors of Calif. 

1° Western Union, Los Angeles, Calif., Oct. 18, A. B. Rains, Jr. Useless Denunzio Krotzki 
take attitude we principals could not legally charge procurement in that event, further- 
more wired you nite letter when confirmed “shipper Redlion Packing Company confirms” 
Furthermore we acting as agents Dunor (doing all that is possible) Get settled amicably 
however Dumta (as a matter of fact) until you get confirmation straightened out correct 
terms FOB acceptance final not FOB theres really no deal Dutih (we are working) doing 
best possible. Associated Fruit Distributors. 
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Fruit Distributors to comply with the contract, and also sought com- 

pliance by requesting the aid of the Regulatory Division of the Fruit 

and Vegetable Branch. 

Efforts to obtain compliance by the Associated Fruit Distributors 
of its obligation under the contract having failed, and the date of per- 
formance of the contract having passed, Joseph Denunzio purchased 
three cars of U. S. No. 1 Emperor grapes as soon as they were available, 
and at the best market price obtainable, as follows: One car on Decem- 
ber 20, 1944, one car on January 3, 1945, and the last car on January 
92,1945. These three cars cost Joseph Denunzio exclusive of trans- 
portation charges, a total of $14,011.00, which exceeded the contract 
price for the three cars previously purchased from the Associated 
Fruit Distributors by $5,723.50. 


[125+] Proceedings before the War Food Administrator: 


Complaint was made in writing by Joseph Denunzio Fruit Distrib- 
utors, in its corporate capacity against Raymond M. Crane, doing 
business as Associated Fruit Distributors of California, and also 
against John C. Kazanjian, doing business as Red Lion Packing Com- 
pany, as respondents, before the War Food Administrator, Depart- 
ment of Agriculture, on September 10, 1945, to recover damages in 
the sum of $5,723.50 with interest. 

[1] After a full hearing before the Board, the Trial Examiner for 
the Department of Agriculture rendered an order or award, dated 
February 26, 1947, in favor of the Joseph Denunzio Fruit Company, 
Corporation, against Raymond M. Crane, doing business as Asso- 
ciated Fruit Distributors of California, in the sum of $5,723.50, with 
interest thereon at 5% per annum from December 10, 1944, until paid ; 
and an order was made by the trial Examiner dismissing the action 
against the respondent, John C. Kazanjian, doing business as Red 
Lion Packing Company. Those orders were affirmed on the appeal 
prosecuted by Raymond M. Crane, doing business as Associated Fruit 
Distributors of California, before the Board, by the Secretary’s Order 
or award dated April 8, 1947. The presumption is that said orders 
were correct and should be sustained by the court." 


Appeal to the District Court: 


[2] Thereafter, an appeal from the ruling of the Secretary of 
Agriculture was perfected to this court, pursuant to Sec. 499g (c) 
of Title 7 U. S. C. A. by Raymond M. Crane, doing business as Asso- 


17 U.S.C.A. § 499g (c); Barker-Miller Distributing Co. v. Berman, D.C.N.Y., 8 F. 
Supp. 60; Spano vy. Western Fruit Growers, 10 Cir., 83 F, 2d 150; Smith v. White, D.C., 


48 F. Supp. 554. 
fItalic figures in brackets refer to first word beginnin ga page in 79 F. Supp.—Ed. 
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ciated Fruit Distributors of California, the appellant here and the 
respondent before the War Food Administrator, against Joseph 
Denunzio Fruit Company, a corporation, complainant before said Ad- 
ministrator and the appellee here, and against John C. Kazanjian, 
doing business as Red Lion Packing Company, the other respondent 
before said Administrator and the appellee here. The record of the 
proceedings before the Secretary of Agriculture including the pre- 
liminary statement, the Findings of Fact, and Conclusions, and the 
Order of February 26, 1947, has been filed in this court. While the 
findings of Fact and the Order of the Secretary are prima facie evi- 
“dence of the facts stated therein, the trial in the federal district court 
is, nevertheless, a trial de novo, and has been treated as such in fact. 

The issues involved, seriatim, as the court views them, are as follows: 


Contract law: 

(1) Was there a valid contract for the sale of these grapes entered 
into between Raymond M. Crane (in whatever capacity) and A. B. 
Rains, Jr.; 

Note: This involves the question of (a) Offer and acceptance or a 
meeting of the minds; (b) The California statute of frauds relative 
to the status of teletype messages—an apparent res nova; and (c) 


the provision for a $750.00 per car deposit which was not made by the 
buyer; 


Damages: 
(2) The measure of damages; 


Agency: 
(3) The interrelationship (status) of the parties herein; 


Sales: 
(4) The question of the $50.00 per car procurement charge vitiating 
the contract under O. P. A. regulations; and 


Rules of Procedure: 

(5) Duty of the court to compel a plaintiff to elect, at the close of 
the evidence, between an agent and an undisclosed principal, as to 
whom it will hold liable in damages. 

Was there a sufficient meeting of the minds between Raymond M. 
Crane and A. B. Rains, Jr., to constitute a binding contract under 
California law? 

While the negotiations for the sale and purchase of these grapes 
took place at all times by written communications (telegrams and tele- 
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type messages) between Raymond M. Crane, while in Los Angeles, 
California, and A. B. Rains, Jr., while in [126+] Louisville, Kentucky, 
this court, in deciding if these negotiations resulted in a binding agree- 
ment, i. e. an offer and acceptance, (a meeting of the minds), is for- 
tunately not presented with the perplexing problem of determining 
whether or not the said negotiations are to be controlled under the lex 
fori, the lex loci contractus, or the lex loci solutionis, for counsel have 
stipulated that the substantive laws of the State of California (statu- 
tory and case) shall control. 

Under Sec. 1550 of the Civil Code of California there are four basic 
essentials to the existence of a contract, namely: (1) Parties capable 
of contracting; (2) their consent; (3) a lawful object; and (4) a 
sufficient cause or consideration. 

All of the foregoing essentials are admitted to exist in this case 
except consent, or a meeting of the minds.” 

Sec. 1582 of the Civil Code provides that “if a proposal prescribes 
any conditions concerning the communication of its acceptance, the 
proposer is not bound unless they are conformed to; but in other cases 
any reasonable and usual mode may be adopted ;” (Note: The accept- 
ance was made by teletype message in this case.) 

Sec. 1588 of the Civil Code provides that “consent is deemed to be 
fully communicated between the parties as soon as the party accept- 
ing a proposal has put his acceptance in the course of transmission 
to the proposer, in conformity to the last section” and 

Sec. 1585 of the Civil Code provides that “an acceptance must be 
absolute and unqualified, or must include in itself an acceptance of 
that character which the proposer can separate from the rest, and 
which will conclude the person accepting. A qualified acceptance is 
a new proposal.” 

[3-5] From an analysis of the telegrams and teletype (Notes 1 
to 6 incl., supra) the court is satisfied that, under the laws of the State 
of California, a binding contract, so far as consent or a meeting of 
the minds was concerned, was created on October 3, 1944 (Note 6), 
when the Associated Fruit Distributors of California, as confirmor, 
confirmed Joseph Denunzio’s acceptance of its offer, the said Joseph 
Denunzio being the offeree and the Associated Fruit Distributors of 
California being the offeror. The court is satisfied that there was 
a meeting of the minds, and that a binding contract thereby came into 
existence." 

f Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Ed. 

“The rule requiring the meeting of minds and an agreement on the terms of an offer 
and acceptance is set forth in 6 Cal. Jur. p. 43, Sec. 24. 


4% A contract may be formed by telegraph (Williston on Contracts. Sec. 82 and 83; 
Humphry v. Farmers Union ¢& Milling Company, 47 Cal. App. 211, 190 P. 489); and an 
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The California Civil Code, while it specifically provides when an 
acceptance under a contract takes place (Sec. 1583), does not indicate 
at just what particular moment this contract came into existence, as- 
suming that we are dealing with Raymond M. Crane as the confirmor, 
i. e., when the confirmation was put in the course of transmission to 
A. B. Rains, Jr., or when it was literally received by him, but this 
particular point is immaterial. 

[6] The court is here dealing with a practical situation where 
the parties to the contract undoubtedly understood in advance that 
their negotiations were not to be subsequently merged into a written 
contract, but that they were dickering at arm’s length with each other, 
then and there, for a contract on the best terms possible; and both 
parties were experienced in brokerage transactions and the customs 
of the trade. The court is well aware of the line of decisions dealing 
with a pro[/27+]|posal to deal as not constituting an offer which can 
be turned into an agreement by acceptance, but the fact that Raymond 
M. Crane’s original proposal made the acceptance of A. B. Rains, Jr., 
subject to the confirmation of the offeror, did not place these negotia- 
tions in that category." 

[7, 8] The contention of Raymond M. Crane that the use of the 
word “book,” in his original telegram dated September 26, 1944, to 
A. B. Rains, Jr. (Note 1), indicated an intention not to make an offer 


for the sale of the grapes at that time but was more in the nature of 
a solicitation for an offer, is likewise untenable in view of the technical 
definition of the word “book” used as a verb. 


informal contract may constitute an agreement between the parties and result in a binding 
obligation on both parties although the parties subsequently reduce their agreement to a 
more formal contract (Levin v. Saroff, 54 Cal. App. 285, 201 P. 961 Nisley Company Vv. 
Rudolph & Bauer, 7 Cir., 64 F. 2d 571). 

It is well established that a telegram satisfies the requirements of the statute of frauds 
(Williston on Contracts. Sec. 568; Brewer v. Horst ¢ Lachmund Company, 127 Cal. 643, 
60 P. 418, 50 L. R. A. 240; Gibson v. De La Salle Institute, 1944, 66 Cal. App. 2d 609, 
152 P. 2d 774; Kelley-Clark Company v. Leslie, et al., 61 Cal. App. 559, 215 P. 699; 
Bowles v. Jung, S. D. Cal. 1944, 57 P. Supp. 701; Simmons v. Birge Company, S. D. Cal. 
1943, 52 F. Supp. 629. 

1*“Proposals to deal: If a proposal is nothing more than an invitation to the person 
to whom it is made to make an offer to the proposer, it is not such an offer as can be 
turned into an agreement by acceptance. Proposals of this kind, although made to definite 
persons and not to the public generally, are merely invitations to trade; they go no 
further than what occurs when one asks another what he will give or take for certain 
goods. Such inquiries may lead to bargains, but do not make them. They ask for offers 
which the proposer has a right to accept or reject as he pleases. Where, however, there 
is more than a mere quotation of prices, and the elements of an offer are present, the 
contract may be completed by acceptance.” 13 C. J. Sec. 96 (contracts) and cases cited. 
17 C. J. S., Contracts, § 46. 

% The word “booked” means engaged, destined, bound to promise or pledge oneself, to 
make an engagement. Mente & Co. v. Heller, 99 N. J. L. 475, 123 A. 755, 756. 

Letter from plaintiff to defendant, reciting ‘‘We have booked your order for alfalfa and 
sudan grass seed * * * and thank you very much for the same,” held to constitute 
an acceptance of the order. Barteldes Seed Co. v. For, 134 Okl. 248, 273 P. 258, 260. 

+ Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Kd. 
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Provisions of the contract entered into: 


There is no contention made by the Associated Fruit Distributors of 
California that A. B. Rains, Jr., did not accept the proposal in the 
manner requested by the offeror; and it is the opinion of this court 
that, by the terms of the contract, Raymond M. Crane (either as a 
principal or as an agent for an undisclosed, or partially disclosed 
principal, and whose status will be discussed infra), became obligated 
to sell, and A. B. Rains, Jr., as a buying broker, on behalf of the Joseph 
Denunzio Fruit Company or the said Joseph Denunzio, became obli- 
gated to buy, three cars of the grapes in question at $2.50 per lug, 
f. o. b. acceptance final, with a procurement charge to the shipper, 
Raymond M. Crane of $50 per car, and with the further provisions 
that $750 per car deposit was to be made by A. B. Rains, Jr., or Joseph 
Denunzio upon receipt of confirmation from California by airmail of 
the storage of the grapes. The Broker’s Standard Memorandum of 
Sale was not a contract for it was not signed and not intended to be 
signed by the parties, but simply what it purported to be. 

[9] The fact that the broker, A. B. Rains, Jr., in making out his 
Standard Memorandum of Sale, showed the sale to cover two cars 
instead of three, and left off from the f. o. b. the “acceptance final,” 
which errors were mutually subsequently corrected to conform to the 
prior negotiations, did not, in the court’s opinion, interfere with the 


prior acceptance of the offer by A. B. Rains, Jr., as confirmed by the 
Associated Fruit Distributors, constituting an executed contract. 


Contentions of Raymond M. Crane that the contract is invalid : 


The said Raymond M. Crane, however, contends that even assuming 
there was a meeting of the minds, or an offer and acceptance, the con- 
tract is unenforceable inter alia, for the reasons that (1) the teletype 
messages do not constitute an acceptance in writing under the Statute 
of Frauds of California, Sec. 1624a(1) of the Civil Code and Sec. 
1978a(1) of the Code of Civil Procedure; (2) the $750 per car deposit 
to be made by Joseph Denunzio or A. B. Rains, Jr. upon receipt of con- 
firmation from California by airmail of the grapes reaching a certain 
status was not made; and (3) the provision for a $50 per car procure- 
ment charge to Raymond M. Crane, bringing the total cost of the grapes 
over the Maximum Price Regulation 426, issued by the Office of Price 
Administration, vitiated the contract ab initio. 

[128+] These first two questions will be discussed at this time, and 
the question of the $50 procurement charge per car will be discussed 
under the heading of Sales. 


+ Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Ed. 
813309—48——_7 
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Sec. 1624a(1) of the Civil Code and Sec. 1973a(1) of the Code of Cwil 

Procedure of California, Statute of Frauds—teletype messages: 


This court, in reaching the conclusion that a valid contract existed 
between Raymond M. Crane (in the capacity hereinafter discussed) 
and A. B. Rains, Jr., has assumed that the teletype messages satisfied 
the California Statute of Frauds providing, inter alia, that “a con- 
tract to sell or a sale of any goods or chose in action of the value of 
five hundred dollars or upwards shall not be enforceable by action un- 
less * * * ‘Some note or memorandum in writing of the contract, 
or sale be signed by the party to be charged, or his agent in that be- 
half’.”. [Italics supplied. ] 

Raymond M. Crane takes the position that the teletype messages do 
not satisfy the requirement of the Statute of Frauds of California as 
constituting a note or memorandum signed by the party to be charged 
or his agent in that behalf; and that therefore the contract was not a 
binding contract on John C. Kazanjian and/or Raymond M. Crane, 
citing the case of Dillingham v. Dahlgren, 52 Cal. App. 322, 198 P. 
832; Friedman v. Bergin, 22 Cal. 2d 535, 140 P. 2d. 1; Barrios & Co. v. 
J. R. Garrett Co., 72 Cal. App. 786, 238 P. 155, and Norton v. Over- 
holtzer, 63 Cal. App. 388, 218 P. 637. It is conceded that these teletype 
messages do not bear the signature in writing of the party to be charged 
in the sense that they were not literally signed with pen and ink in 
the ordinary signature of the sender. 

[10-13] As the court understands the modus operandi of the tele- 
type machines in modern business practice, and particularly in connec- 
tion with this lawsuit, Raymond M. Crane and A. B. Rains, Jr., each 
had a teletype machine in his office and as the machine was operated in 
one office, it would type the message or memorandum simultaneously in 
the other office; each party was readily identifiable and known to the 
other by the symbols or code letters used, and there is no contention that 
the messages did not originate in the office of one and terminate in the 
office of the other. The question is just what does constitute a “signa- 
ture” or “signing” to satisfy the Statute of Frauds in California.” 


“The term ‘signature’ includes any memorandum, mark, or sign, written or placed 
on any instrument or writing, such as a will, with intent to execute or authenticate such 
instrument, or writing. Inre Romaniw’s Will, 163 Misc. 481, 296 N.Y.S. 925,923. * * #* 

“A ‘signature’ may be written by hand, printed, stamped, typewritten, engraved, photo- 
graphed, or cut, from one instrument and attached to another, and a signature litho- 
graphed on an instrument by a party is sufficient for the purpose of signing it; it being 
immaterial with what kind of instrument a signature is made. Smith v. Greenville 
County, 188 S.C. 349, 199 S.E. 416, 419. 

“* © * When a person attaches his name or causes it to be attached to a writing 
by any of the known methods of impressing his name upon paper with the intention of 
signing it he is regarded as having ‘signed’ in writing. Hagen v. Gresby, 34 N.D. 349, 
159 N.W. 3, 5, L.R.A. 1917B, 281. * * * 
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[14] The court must take a realistic view of modern business prac- 
tices, and can probably take judicial notice of the extensive use to which 
the teletype machine is being used today among business firms, par- 
ticularly brokers, in the expeditious [729+] transmission of typewritten 
messages. No case in point has been called to the court’s attention on 
this particular point, and a diligent search of the authorities has failed 
to uncover the status of teletype machines as satisfying the California 
Statute of Frauds. The point appears to be a res nova, but this court 
will hold that the teletype messages in this case satisfied the Statute of 
Frauds in California. 

[15] Was the deposit of $750.00 per car, agreed to be made by 
Joseph Denunzio and/or A. B. Rains, Jr., a condition precedent to re- 
covery after notice of repudiation of the contract by Raymond M. 
Crane and John C. Kazanjian? 

Joseph Denunzio had, by teletype message, dated October 3, 1944 
(note 5), agreed to deposit $750 per car contingent upon receiving 
confirmation inspection reports, air-mailed from California, that the 
grapes, grading U.S. No. 1, 28 pounds net, new display lugs, had been 
stored. In this teletype message of said date to Associated Fruit Dis- 
tributors from A. B. Rains, Jr. (note 5), is this language: “They 
(meaning Joseph Denunzio) will put up the $750.00 deposits now of 
course contingent upon receiving inspect. Reports when stores” without 
any punctuation. 

Counsel for Raymond M. Crane, in his contention that the $750 per 
car deposit was to be paid immediately by Joseph Denunzio and/or 
A. B. Rains, Jr., as a condition precedent to a recovery by Joseph 
Denunzio under the contract, undertakes, suppositionally, to place a 
comma after the word “now,” so as to make the $750 per car deposit 
payable as of October 3, 1944, whereas counsel for Joseph Denunzio 
takes the position that “now” modifies “of course,” and the “of course” 
modifies “contingent upon receiving inspection reports.” (Reporter’s 
transcript of the proceedings, pp. 38 and 39) with a comma placed after 
the word “now,” if the court then adopted the construction claimed for 
the sentence by counsel for Raymond M. Crane, namely, that the $750 


“A signature is the sign on an instrument or document by any mark in token of 
knowledge, approval, acceptance, or obligation, and by long custom and usage has come 
generally to mean the name of a person written by himself, and thus to be nearly an exact 
synonym of autograph; but such signification is not inherent in the word itself. In re 
Walker’s Estate, 110 Cal. 387, 42 P. 815, 816, 30 L.R.A. 460, 52 Am. St. Rep. 104. * * * 

“A ‘signature’ is whatever mark, symbol, or device one may choose to employ as repre- 
sentative of himself. Griffith v. Bonawitz, 73 Neb. 622, 103, N.W. 327, 339.” 

See Vol. 39 Words and Phrases, Perm. Ed. page 274, et seq. The signature to a memo- 
randum under the statute may be written or printed and need not be subscribed at the 
foot of the memorandum, but must be made or adopted with the declared or apparent 
intent of authenticating the memorandum as that of the signer. Sec. 210 Restatement 
of the Law of Contracts, p. 287. 

} Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Ed. 
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per car deposit was to be made immediately, i. e., as of October 3, 1944, 
this construction would be inconsistent with and would do violence to 
the plain meaning of the rest of the sentence, namely, that the $750 
deposit per car was subject to and contingent upon notice being re- 
ceived from Raymond M. Crane that the grapes had been stored, which 
notice, as the court understands the evidence, was never given to Joseph 
Denunzio and/or A. B. Rains, Jr. The sentence then would not make 
sense and it would be unintelligible if it intended to convey the impres- 
sion that the $750 deposit per car was to be made now and at the same 
time be subject to, or contingent upon, the receipt by Joseph Denunzio 
and/or A. B. Rains, Jr., of notice that the grapes had been stored. 

There is, of course, no punctuation to guide the court, but in view 
of the fact that the meaning is intelligible that the $750 deposit was 
clearly contingent upon A. B. Rains, Jr., and/or Joseph Denunzio re- 
ceiving inspection reports when the grapes had been stored, which 
reports, as the court understands, were never forthcoming, the court 
adopts the construction placed upon this language by counsel for 
Joseph Denunzio. 

Upon receiving notice on the part of John C. Kazanjian, on or about 
October 10, 1944 (note 9), and on the part of Raymond M. Crane on 
or about October 13, 1944 (note 10), that the contract was repudiated, 


Joseph Denunzio never did put up the $750 per car deposit. The ques- 
tion is: Was it still obligatory for him to make such deposit to avoid 
breaching the contract and excuse performance on the part of Crane 
and/or Kazanjian? The court thinks not, and concludes that no de- 
posit was necessary under Sec. 1440 of the California Civil Code.” 


Damages ; 


[16] A repudiation of «a contract or an anticipatory breach thereof 
does not accelerate the time fixed for performance, and [130+] the 
proper measure of damages is the same as if the breach had not oc- 
curred until the time fixed in the contract for its performance. Willis- 
ton on Contracts, Secs. 1383, 1397. 

The measure of damages is the loss directly and naturally resulting 
in the ordinary course of events from the seller’s breach of contract. 
California Civil Code, Sec. 1787. 

In estimating damages, the value of property to a buyer deprived 
of its possession is deemed to be the price for which he might have 

17 Sec. 1440, Civil Code Cal.: When performance, etc. excused: “If a party to an obliga- 
tion gives notice to another, before the latter is in default, that he will not perform the 
same upon his part, and does not retract such notice before the time at which performance 
upon his part is due, such other party is entitled to enforce the obligation without pre- 
viously performing or offering to perform any conditions upon his part in favor of the 


former party.” 
¢ Italic figures in brackets refer to first word beginning a page in 79 F. Supp.— Fd. 
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bought an equivalent thing, in a market nearest to the place where the 

property should have been put into his possession, and at such time 

after the breach of duty upon which his right to damages is founded 

as would suffice, with reasonable diligence, for him to make such a 

purchase. California Civil Code, Sec. 3354. 

[17] Market value, for the purpose of calculating damages accord- 
ing to the statutory rules, is the sum for which similar merchandise 
could have been purchased at or near the place of delivery, and within 
a reasonable time after the seller’s refusal to make delivery. 22 Cal. 
Jur. 1045, Sec. 108. 

[18] If the seller, previous to the time when the buyer rightfully 
demands delivery, gives notice of an intention not to deliver the mer- 
chandise, the measure of recovery is to be determined with reference to 
the market price at the time when delivery was due and not in respect 
of the price which prevailed at the date of notice of anticipatory 
breach." 

In this case counsel for Raymond M. Crane contends, however, that 
“when we (Crane and/or Kazanjian) notified them (Rains and/or 
Denunzio) that there would be no performance of this contract, it was 
his duty (Rains and/or Denunzio) to go out and secure grapes and 
he had no business waiting until December 10, (1944) before he secured 
them” (Reporter’s transcript of proceedings, page 69). He cites the 
cases of Alaska Salmon Company v. Standard Box Company, 1910, 
158 Cal. 567, 112 P. 454; Walker v. Harbor Business Blocks Company, 
1919, 181 Cal. 773 (1919), 186 P. 356; and United States Trading Cor- 
poration v. Newmark Grain Company, 1922, 56 Cal. App. 176, 205 P. 
29, 36. The latter case clearly supports the position of A. B. Rains, 
Jr., and/or Joseph Denunzio on the question of damages, namely: 

“In measuring damages, the rule is that if, before the time when the 
buyer may rightfully demand delivery, the seller gives notice of an 
intention not to deliver, the market price as of the date when the de- 
livery may rightfully be demanded by the buyer will govern, and not 
the market price on the date of such notice or anticipatory breach.” 
(Cases cited ) 

The contract in the case under discussion was formed on October 3, 
1944 (Note 6) ; the repudiation occurred on the part of John C. Kazan- 
jian on or about October 10, 1944 (Note 9) ; and on the part of Ray- 
mond M. Crane, on or about October 13, 1944 (note 10) ; actual delivery 
of the three cars of grapes was to have taken place on or about Decem- 
ber 10, 1944; and the new purchases took place from third parties in 


122 Cal. Jur. 1048, Sec. 109; United States Trading Corporation v. Newmark Claim 
Company, 56 Cal. App. 176, 205 P. 29; Filice & Perrelli Canning Company, Inc. v. Walton, 
95 Cal. App. 7, 271 P. 1096. 
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which Joseph Denunzio was the purchaser, as follows: One car on 

December 20, 1944, one car on January 3, 1945, and the other car on 

January 22, 1945. 

[19] Under the law, Joseph Denunzio, in the purchase of these 
three cars of grapes to compensate for the three cars which Raymond 
M. Crane and/or John C. Kazanjian refused to ship under the breached 
contract, was not obliged to anticipate, at his peril, that the cost of 
grapes would be less prior to December 10, 1944 than afterward; in 
other words, that he could wait until delivery time and then purchase 
at the best price obtainable and recoup his loss by way of damages. 


Agency: 

The court having determined that there was a valid contract en- 
tered into between Raymond M. Crane and A. B. Rains, Jr., and the 
measure of damages, it is necessary, in order to fix liability, to 
ascertain: [131+] (1) Thestatus of Joseph Denunzio Fruit Company, 
a corporation ; 

(2) The status of A. B. Rains, Jr.; 

(3) The status of John C. Kazanjian, doing business as Red Lion 
Packing Company, and 

(4) The status of Raymond M. Crane, doing business as Associated 
Fruit Distributors of California. 

In determining the status of Raymond M. Crane it will likewise 
be necessary to decide if he was: 

(1) Acting as a buying broker for A. B. Rains, Jr., 

(2) Acting as a principal in the sale of grapes to A. B. Rains, Jr., 
or 

(3) Acting as an agent for his undisclosed principal, John C. 
Kazanjian, doing business as Red Lion Packing Company. 


Status of Joseph Denunzio Fruit Company: 

There is no dispute about the fact that A. B. Rains, Jr., acted ex- 
clusively as buying broker for his principal, Joseph Denunzio Fruit 
Co., in this transaction, at all times. The record is clear and con- 
vincing that during all the time the negotiations were carried on 
between Crane and Rains, the said Rains represented himself to be 
the buying broker for the Joseph Denunzio Fruit Company to Crane, 
and that Crane at all times understood that Rains was the buying 
broker for the Joseph Denunzio Fruit Company, and that said Com- 
pany was the principal of Rains. (See Note 2 supra). 


Status of A. B. Rains, Jr.: 
In answer to interrogatories propounded by the Joseph Denunzio 
Fruit Company to A. B. Rains, Jr., the latter stated he had been a 


f Italic figures in brackets refer to first word beginning a page in 79 F. Supp.— Ed. 
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food broker in Louisville, Kentucky, for twenty-three years and had 
been acquainted with Joseph Denunzio and done business with him 
for twenty-three years; that he had been acquainted with said Ray- 
mond M. Crane for about five years, but that he was not acquainted 
with John C. Kazanjian, doing business as Red Lion Packing Com- 
pany; and that during all of his dealings with Raymond M. Crane, 
the said Crane had acted as seller of fruit; that in all his dealing 
with the Associated Fruit Distributors of California, his contracts 
had been made with said party, that payments had been made to 
Crane and invoices had been sent in the name of Raymond M. Crane 
and/or Associated Fruit Distributors of California. 

A. B. Rains, Jr., further stated, in answer to interrogatories pro- 
pounded by Joseph Denunzio Fruit Company, that when he received 
the telegram of September 26, 1944, from the Associated Fruit Dis- 
tributors of California, he submitted the offer to Joseph Denunzio 
but was not advised that any shipper other than Raymond M. Crane 
would furnish the grapes; and that upon receipt of the telegram of 
October 2, 1944 (note 4), from the Associated Fruit Distributors, he 
was not advised that any shipper other than said Raymond M. Crane 
would furnish the grapes. 

A. B. Rains, Jr., further testified, in response to said interroga- 
tories, that when the Associated Fruit Distributors’ second telegram 
to him of October 2, 1944 (%) (Note 6), mentioned the Red Lion 
Packing Company as shipper, this was in response to an order on 
behalf of Krotski Farms, and not on behalf of Joseph Denunzio Fruit 
Company; and that when he sent to Associated Fruit Distributors of 
California, his teletype message of October 3, 1944 (note 5) confirm- 
ing for Joseph Denunzio Fruit Company the three cars of U. S. No. 1 
Emperor grapes, he did not know that the Red Lion Packing Com- 
pany would be the shipper, nor the shipper or grower who would 
supply the Associated Fruit Distributors of California with these 
grapes, and that he did not have this information when he prepared 
his Broker’s Standard Memorandum of Sale of October 3, 1944, and 
sent a copy of it to the Associated Fruit Distributors of California. 

The court is satisfied, from the evidence adduced, that throughout 
these transactions and negotiations between Crane and Rains, Rains 
acted exclusively as buying broker for the Joseph Denunzio Fruit 
Company, and believed Crane was acting as agent for an undisclosed 
principal, or in the most favorable light in which the court can place 
Crane, that he was acting as an agent for a partially disclosed principal. 


[132+] Status of John C. Kazanjian: 


[20,21] During the negotiations for the sale of these grapes be- 
tween Crane and Rains, the evidence is clear that John C. Kazanjian 


7A. D. 
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took no part in the negotiations and did not know what terms were be- 
ing offered at the time. The court is satisfied that although Raing 
knew, or had reason to believe, that Crane was acting for an undis- 
closed principal, subsequently partially disclosed (notes 6 or 9); he 
did not know the identity of John C. Kazanjian when he agreed toa 
procurement charge of $50 a car to be paid to Crane. Furthermore, 
there is evidence to show that when Crane was endeavoring to sell 
these grapes at the best price obtainable, to A. B. Rains, Jr., and other 
prospective purchasers on September 26, 1944 (note 1), John C. Ka- 
. zanjian did not know who the prospective buyers might be. This is 
apparent from the telegrams of October 3, 1944, and October 4, 1944. 
The court places John C. Kazanjian in the status of an undisclosed 
(or at best partially disclosed) principal, and for whom Raymond M, 
Crane purported to act without authority in this transaction, and for 
whose acts John C. Kazanjian cannot be held liable.” 


Status of Raymond M, Crane: 


In view of the contentions raised by counsel for Raymond M. Crane, 
it is necessary to determine whether he was (a) a buying broker or 
procuring agent for the Joseph Denunzio Fruit Company through 
broker A. B. Rains, Jr., (b) a principal, or (c) an agent for John C. 
KNazanjian. Most of these questions have been answered. 


Was Raymond M. Crane a buying broker for A. B. Rains, Jr.? 


The Produce Reporter Blue Book, a publication followed by the 
produce industry, defines “buying brokers” as “special agents with 
authority to purchase,—limited to direct instructions from their 
principals, and to those incidental powers which are reasonable and 








1% Telegram dated Los Angeles, Oct. 3, 1944, to Red Lion Packing Co. Exeter, Calif, 
from Associated Fruit Distributors of California: “Referring telephone have sold for your 
account basis 2.50 lug net to you black emperors mentioned five cars basis 750.00 car 
deposit ten cars basis 1000.00 deposit to be paid upon receipt usone government inspections 
now depending you handle through us balance cars you mentioned for fresh shipment 
advise when expect ship these believe we could place them now ceiling price * * * 
price with deposits selling basis ability make usone grade suggest give us approximate 
shipping dates mays well get cleaned up since ceiling precludes any possibility higher 
market time of shipment will forward confirmations for your signature soons receive 
airmail from buyers.” 

2 Telegram dated Oct. 4, 1944, to Associated Fruit Distributors “Fifteen cars storage 
U. S. one emperors december tenth conversion satisfactory at two dollars and fifty cents 
fob Exeter guaranty by buyer. One thousand dollars deposit on 10 cars and seven hundred 
fifty dollars on five cars said deposit to be paid immediately on inspection at shipping 
point, you to arrange for storage as agreed. Balance of pack intend to load after October 
twentieth. Will be glad to make deal on same about the 15th of Oct.” (From John C. 
Kazanjian) 

21 Contracts unauthorized in part : Restatement of the law of agency, Sec. 164 (Page 400) 
“If an agent, having the power to bind a disclosed or partially disclosed principal by 
certain terms in a contract, makes a contract including such terms and also other terms 
which are beyond the power which he has to bind the principal, the principal is not liable 
either upon the contract as made or the contract with the additional terms omitted.” 
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necessary for the accomplishment of the object of the agency.” While 
the Secretary of Agriculture has held a broker to be the agent of the 
seller, as the seller had agreed to pay the agent’s brokerage (6 A. D. 
(Agriculture Decisions) 928), he has also held buying brokers to be 
agents for the purchasers ”; but the court cannot [733+] conclude that 
this was the position taken by Raymond M. Crane and A. B. Rains, Jr. 
The evidence is clear and convincing that during all the time these 
negotiations for the sale and purchase of the grapes were in progress 
between Crane and Rains, Rains was acting exclusively as the buyer’s 
agent for Joseph Denunzio, and did not know that Crane was acting 
for an undisclosed principal, John C. Kazanjian, until the time of 
the repudiation of the contract by the Red Lion Packing Company, 
as principal, on October 10, 1944 (note 9), and by Crane on October 
10, 1944, (note 10), or at the earliest, on October 3, 1944 (note 6). 
Furthermore, Crane and Rains, instead of functioning in a fiduciary 
relationship, inter se, were at all times dealing with each other at arm’s 
length, each attempting to make the best deal possible for his client; 
and for Raymond M. Crane to now take the position that he was the 
buying agent or broker for Joseph Denunzio through A. B. Rains, Jr., 
during the foregoing negotiations leading up to the consummation of 
this contract, is fantastic and taxes the credulity of the court. There 
is no creditable evidence in this case to support such a contention. 


7A. D. 


Was Raymond M. Crane a principal? 


The court does not believe Crane was a principal during any of the 
times when negotiations were taking place between him and Rains, 
for a contract for the sale of the grapes, and Crane never represented 
himself to be a principal but an agent for an undisclosed principal, or 
a principal whose identity was partially disclosed. This is apparent 
from his telegram to Rains dated September 26, 1944 (Note 1), where 
the grapes are offered at $2.53 net to shipper, and where it is stated 
that the “shipper to trans title on or after December 10th, he (not me) 
paying all storage charges, etc. * * * we charging $50.00 per 
procurement charge.” Also, in Raymond B. Crane’s telegram of 


= Adams € Dodge v. Joseph Martinelli € Co., 6 A. D. 1018, see also W. H. Russum v. 
Schowker Bros. € V. E. Turner, Jr., 6 A. D. 583, the latter of which cases cites Western 
Vegetable Distributors v. Sam Krasnow, PACA Docket 2312, S—1677, where the following 
statement is found: “It has been held repeatedly that where an offer is made by a buyer 
to a broker who transmits it to the seller, the buyer thereby makes the broker his agent, 
at least for the purpose of transmitting such offer to the seller and receiving either an 
acceptance or rejection thereof.” 

See also 5 A. D. 646, where the Secretary stated: “The evidence indicates that the 
broker’s services were paid by the respondent partnership. It is clear that the broker was 
the agent of the respondent.” 

See also Barker-Miller Distributing Co. v. Berman, D. C. 1934, 8 F. Supp. 60. See also 
Channell Commercial Co. v. Hourihan, 20 Cal. App. 647, 129 P. 947. 

ft Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—EKd. 
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October 2, 1944, to A. B. Rains, Jr., he stated he had secured a revised 

deal (Note 4). 


Was Raymond M. Crane an agent for an undisclosed or a partially 
disclosed principal? 

At the trial before this court, the attorney representing Raymond 
M. Crane stated emphatically to the court that Crane at no time rep. 
resented John C. Kazanjian as his agent, but was the buying agent for 
the Joseph Denunzio Fruit Company. (Reporter’s transcript of pro- 
ceedings, page 18.) The court agrees with counsel that Crane at no 
time, in fact or in law, represented Kazanjian as his agent, for the 
evidence is clear and convincing that at no time did he have any 
authority from John C. Kazanjian to bind him to a contract with 
Joseph Denunzio and/or A. B. Rains, Jr., and it is for that reason that 
John C. Kazanjian is not liable for the unauthorized acts of Raymond 
M. Crane. However, the court concludes that, from the inception of 
the negotiations between Crane and Rains for the sale of the grapes, 
Crane led Joseph Denunzio to believe that he was a broker for an 
undisclosed, or partially disclosed, principal, subsequently developed 
to be John C. Kazanjian, and this is indicated, in addition to facts set 
out in Note 1, in Notes 6 or 9. There is a disagreement between 
counsel as to why the name of John C. Kazanjian was not mentioned as 
the selling principal in the Broker’s Standard Memorandum of Sale, 
dated October 3, 1944, when Rains had, or should have had in his 
possession the teletype message of the Associated Fruit Distributors 
of California, dated October 3, 1944, mentioning Red Lion Packing 
Company as the seller (Note 6), but A. B. Rains, Jr., takes the position 
that the Red Lion Packing Company was mentioned there as a seller 
in connection with another deal in which the Joseph Denunzio Fruit 
Company was not a purchaser. An answer to this question [734] 
would not carry much weight in arriving at a proper decision in this 
case. 


Agent personally liable when principal only partially disclosed. 


[22-24] If the other party (A. B. Rains, Jr.) has notice that the 
agent (Raymond M. Crane) is acting or may have acted for a prin- 
cipal (John C, Kazanjian), and has no notice of the principal’s 
identity, the principal for whom the agent is acting is partially 
disclosed. A person purporting to make a contract with another 
for a partially disclosed principal is a party to the contract. If an 


} Italie figures in brackets refer to first word beginning a page in 79 F. Supp.—Ed. 
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agent discloses the fact that he is an agent, but not the name of 

the principal, he is personally liable.” 


Agent also personally liable when he assumes to act with authority 
from his principal: 

[25,26] On the theory that the Associated Fruit Distributors had 
sufficiently identified the shipper (John C. Kazanjian), they would 
likewise be liable by reason of the implied warranty that it had 
authority to act for Red Lion Packing Company when in fact it did 
not have such authority, and knew that it had not. A person who 
assumes to act as agent for another (in this case Crane for the Red 
Lion Packing Company) and to make a contract with a third party 
thereby, impliedly, if not expressly, represents that he is in fact 
authorized by his principal to make the contract, and if it proves 
to be unauthorized, the agent will be liable to the third party (in this 
case Joseph Denunzio).** 


Sales: 


Raymond M. Crane, while he believed that the procurement charge 
of $50 a car was legal during the contract negotiations (note 10), 
took the position for the first time in this court that because he 
agreed to accept a procurement charge of $50 a car on each of the 
three cars of grapes sold, acceded to by A. B. Rains, Jr., in behalf of 
Joseph Denunzio, which concededly increased the cost thereof to 
Joseph Denunzio over Maximum Price Regulation 426, issued pur- 
suant to Title 50 U. S. C. A. Appendix, § 901, the contract became 
illegal and void ab initio; and, therefore, unenforceable as against 
the public policy. Counsel for Joseph Denunzio contended the evi- 
dence was inadmissible before this court because the point had not 


23 Restatement of the Law of Agency, Sec. 4 (2) Sec. 321; Williston on Contracts, Sec. 
285; Standard Livestock Company v. Pentz, 204 Cal. 618, 269, p. 645, 62 A. L. R. 1239; 
Pickands, Mather & Company v. H. A. € D. W .Kuhn & Company, 6 Cir., 8 F. 2d 704; Me- 
Kown v. Gettys & Gilbert, 25 Ky. Law Rep. 2070, 80 S. W. 169; Klinger v. Modesto Fruit 
Company, 107 Cal. App. 97, 290 P. 127; Craig et al. v. Buckley et al., 218 Cal. 78, 21 P. 2d 
430. 

Restatement of the law, Agency, Sec. 321—principal partially disclosed. Unless other- 
wise agreed, a person purporting to make a contract with another for a partially disclosed 
principal is a party to the contract. Comment: A principal is a partially disclosed princi- 
pal when, at the time of making the contract in question, the other party thereto has noticed 
that the agent is acting for a principal but has no notice of the principal's identity. See 
Sec. 4. The fact that, to the knowledge of the agent, the third person does not know the 
identity of the principal is of great weight in ascribing to the third person the intention 
to hold the agent liable either solely, or as a surety or copromisor with the principal. The 
inference of an understanding that the agent is a party to the contract exists unless the 
agent gives such complete information concerning the principal’s identity that he can be 
readily distinguished. 

24 Mechem’s Outline of Agency, Sec. 348; Williston on Contracts, Sec. 282; Kohlberg v. 


Cal. App. 589, 192 P. 307. 
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been presented to and ruled upon by the trial examiner and the 

Secretary of Agriculture. 

[27] In appellate proceedings evidence aliunde or de hors the 
record is usually inadmissible and counsel are confined to the record 
in the court below, but under the statute under which this case is 
being appealed, this is a trial de novo and therefore new evidence ig 
admissible.”® 

[135+] The court permitted both sides to file additional briefs on the 
illegality of contracts alleged to be contrary to public policy, and has 
considered the point raised, which is the most difficult one in the entire 
case. Raymond M. Crane, having been the prime mover in soliciting 
the procurement charge in the first instance, does not stand before the 
court in very good grace, for it is evident that the reason for the 
repudiation of the contract by Crane or by Kazanjian, was because 
the ceiling price on the grapes had been lifted in the meantime and 
they, or either of them, felt they could obtain a much higher price. 
This is manifest by the offer of Associated Fruit Distributors to A. B. 
Rains, Jr., in its telegram of October 10, 1944 (note 9), wherein it 
offered the grapes at $3.25 a lug, whereas, under the contract under 
the OPA ceiling, the price per lug quoted had been $2.50. 

Counsel for Raymond M. Crane, in support of his contention that the 
contract is illegal, has cited to the court the Emergency Price Control 
Act of 1942, as amended, U. S. C. A. Title 50 Appendix, §§ 901 (a), 
902 and 904 (a). 

Sec. 904 (a) provides as follows: 

“Tt shall be unlawful, regardless of any contract, agreement, lease, 
or other obligetion heretofore or hereafter entered into, for any person 
to sell or deliver any commodity, or in the course of trade or business 
to buy or receive any commodity * * * or otherwise to do or omit 
to do any act, in violation of any regulation or order under section 2 
(Sectin 902 of this Appendix) or of any price schedule effective in 
accordance with the provisions of section 206 (Sec. 926 of this appen- 
dix), or of any regulation, order, or requirement under section 202 (b) 
or section 205 (f) (Section 922 (b) or 925 (f) of this Appendix) or 
to offer, solicit, attempt, or agree to do any of the foregoing.” 

And he cites the case of Morgan Ice Co. v. Barfield, Texas Court of 
Civil Appeals, 1945, 190 S. W. 2d 847, where a contract was held in 


%* This chapter does not make proceeding in court thereunder one of review of the record 
made at reparation hearing nor confine either party to such record, but complainant may 
either stand on findings and orders of Secretary of Agriculture or supplement them with 
other evidence. Smith v. White, D. C. Mo. 1942, 48 F. Supp. 554. 

f Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Ed. 
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violation of, and prohibited by, the Federal statutes and directives of 

the Office of Price Administration and, therefore, illegal and void.” 


The enforcement of OPA regulations calls for special. penalties: 


[28] The enforcement of Maximum Price Regulation 426 calls for 
criminal penalties (a fine of not more than $5000 or imprisonment for 
not more than one year, or both, U.S.C. A. Title 50, App. § 925 (b) ; 
Civil enforcement actions (injunctions by the Administrator, U. S. 
C. A., Title 50, App. § 925 (a) ; suits for treble damages, U. S. C. A., 
Title 50, App. § 925 (e) ; and proceedings for suspension of licenses, 
U.S.C. A., Title 50, App. § 925 (f) (see section 9 MPR 426), but it is 
significant that the enforcement provision of 9 M. P. R. 426 does not 
provide for voiding the contract, either expressly or indirectly; and 
the court is of the opinion that this was an intentional omission, and 
that if Congress had intended a bonus or a procurement charge to an 
agent taking the cost of the product over ceiling to have vitiated any 
contract in its entirety in which it was provided for, it would have said 
so in specific language, for undoubtedly Congress was familiar with 
the custom and practice of commission merchants and brokers receiv- 
ing commissions and brokerage fees for their services, which are col- 
lateral and incidental to the main contracts. 

As very aptly expressed by counsel for Joseph Denunzio, “M. P. R. 
426 (issued pursuant to the act) prohibits sales over ceiling prices. 
It does not declare void any contract for the sale of any commodity 
over ceiling price.” See sec. 7, M. P. R. 426, and “the enforcement 
provision of M. P. R. sec. [136+] 426 does not provide for voiding the 
contract” “if the making of the contract calling for a price in excess of 
the maximum cejling rendered the contract void, then it is void for all 
purposes and the purchaser could not sue to recover the overcharge or 
treble damages.” (Denunzio’s Brief p. 3) 


Statutes providing penalties without declaring Act Illegal or Void: 


With respect to statutes merely imposing a penalty on the doing of 
an act without either prohibiting it or expressly declaring it illegal or 
void, such as arises in this case, the principle of law is stated in 13 
C. J. p. 422 (17 C. J. S., Contracts, § 202, page 558), as follows: 


26 See also 12 Am. Jur., p. 652, et seq. relative to the general rule that an agreement which 
violates a provision of a Constitution or of a constitutional statute or which cannot be 
performed without violation of such a provision is illegal and void ; see also United States v. 
Lutz, 3 Cir., 1944, 142 F. 2d 985; MacRae v. Heath, 60 Cal. App. 64, 212 P. 228, also 
Takeuchi v. Schmuck, 206 Cal. 782, 276 P. 345; Silverthorne v. Percey, 120 Cal. App. 83, 
7 P. 2d 746; Kings Laboratories v. Yucaipa Valley Fruit Co., 18 Cal. App. 2d 47, 62 P. 
2d 1054. 

¥ Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—EHd. 
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“f And] it would seem that in all cases the true rule is that the ques- 
tion is one of legislative intent, and the courts will look to the language 
of the statute, the subject matter of it, the wrong or evil which it seeks 
to remedy or prevent, and the purpose sought to be accomplished in its 
enactment; and if from all these it is manifest that it was not intended 
to imply a prohibition or to render the prohibited act void, the courts 
will so hold and will construe the statute accordingly.” (Cases cited) 

See also: 6 Cal. Jur. 104, implication from imposition of penalty, 
and cases cited. 

[29] The cases are clear that where a contract is against public 

* policy it is illegal and void, in toto, and will not be enforced ; but, in 
this case there is no contention made that the consent to a procurement 
charge was malum per se, and the court is here dealing with the doc- 
trine of statutory construction.” 

[30, 31] The specific problem in this case may be categorically 
formularized as follows: May an agent or broker, after having nego- 
tiated a contract in behalf of his principal, for the sale of a product to 
a third party, subject to the Emergency Price Control Act, wherein 
he asks for and the purchaser agrees that he may receive a bonus or 
procurement charge which, concededly, in itself brings the cost of the 
produce over the ceiling price, subsequently repudiate the contract in 
ats entirety and have it declared illegal and unenforceable ab initio, as 
against public policy, solely because it provided for a bonus or a pro- 
curement charge over ceiling? 

Under California law, where a contract has several distinct objects, 
at least one of which is lawful, and one at least is unlawful, the contract 
is void as to the latter and valid as to the rest. 

The court is of the opinion that it was not the legislative intent of 
Congress to avoid a contract because of a procurement charge to a 
third party, which was purely incidental and collateral to the main 
contract, such as the one before the court, but, assuming that counsel 
for Raymond M. Crane is correct in his contention that an entire and 
inseparable contract violating OPA ceiling prices would be illegal 
and unenforceable, in toto where one party was receiving the over- 
charge, it seems to the court that counsel loses sight of the fact that 

27 “Where a violation of a licensing statute is merely malum prohibitum and does not en- 
danger the public health or morals and where penalties for noncompliance are specifically 
set forth and no declaration that contract in relation thereto is void or its enforcement 
prohibited, such additional punishment should not be imposed unless legislative intent is 
expressed or appears by clear implication.” Macco Const. Co. v. Farr, 9 Cir., 1943, 137 F. 
ee containing prohibition and penalty makes act punished unlawful, and same 
may be implied from penalty without prohibition, but it does not follow that unlawfulness 


of act was meant to avoid contracts made in contravention of statute.” Harris v. Runnels, 
53 U. S. 79, 12 How. 79, 13 L. Ed. 901. 
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the contract here for the sale of grapes involved (1) Raymond M. 
Crane, acting in two different capacities (2) at least two different 
subject matters, and (3) two different and separate considerations, 
each for a particular and separate purpose. For the sale of the 
grapes—although the contract was made between Crane as agent for 
Kazanjian, and by Rains representing Denunzio—it was actually in- 
tended to be and was for the benefit of Kazanjian as seller, and De- 
nunzio as buyer (both principals) and this portion of the contract 
(minus the procurement charge of $150) was complete in itself, per- 
fectly legal, and within the OPA ceiling price, and supported by a 
separate con[137}]sideration: namely $2.50 per lug of grapes. The 
remaining part of the contract for the payment of a procurement 
charge of $50 a car, totaling $150, to Crane, was not for the benefit of 
Kazanjian but for the exclusive benefit of Raymond M. Crane as a 
principal, and not in the capacity of a broker, although for brokerage 
services, and, although contingent upon the execution of the contract 
of sale, was a separate consideration, namely the procurement charge 
of $50 per car for the execution and fulfillment of the contract of 
sale. 

In the negotiations between Raymond M. Crane and A. B. Rains, 
Jr., for the sale of these grapes, Crane was acting in two capacities, i. e., 
for the sale of the grapes, at so much a lug, he was acting for Kazan- 
jian and, in connection with his procurement charges, he was acting 
for himself personally, and the consideration for the cost of the grapes, 
and the consideration for his services were entirely separate and dis- 
tinct considerations; in other words, the court is here dealing not with 
an entire inseparable contract, but with two separate contracts, and 
if the procurement charge can be eliminated from the contract and 
thereby bring the cost of the grapes under ceiling, the court sees no 
reason why the separable contract should be declared invalid, but only 
that portion of the contract providing for the procurement charge. 

This contract, it is plain, had at least two separate and distinct 
objects: (1) The sale of the grapes, and (2) the payment of the pro- 
curement charge for their sale; and the consideration for each part 
was separate and distinct, the consideration for the sale of the grapes 
being $2.50 per lug, and the consideration for the execution of the 
contract being a $50 procurement charge per car. Because it was 
solely the addition of the procurement charge to the broker that 
increased the cost of the grapes over ceiling price, if it be assumed 
that this would render the entire contract illegal if allowed to stand, 
the court sees no reason why the procurement charge cannot be sepa- 


+ Italic figures in brackets refer to first word beginning a page in 79 F. Supp.—Hd. 
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rated from the other part of the contract, admittedly legal otherwise, 

and only the procurement fee be declared illegal.” * 

The court, while it does not believe that the procurement charge in 
this case would render the entire contract illegal and unenforceable 
because of the penalties provided in the O. P. A. regulations for its 
violation, will, however, in view of the authorities in California per- 
mitting such action, declare only that part of the contract providing 
for the $150 procurement charge unenforceable, and permit the re- 
maining part of the contract to stand as a legal and valid contract. 

_ [82,33] Although the contract in this case was made on October 3, 
1944 (when there was a ceiling on the grapes), counsel for Joseph De- 
nunzio takes the position that M. P. R. 426 (supra) would likewise be 
ineffective in this case for the reason that title to the grapes was not to 
pass until after December 10, 1944, at which time there was no ceiling 
thereon (the [138+] O. P. A. ceiling price on grapes having been re- 
moved on October 10, 1944), but the court is of the opinion that if this 
contract was invalid when made, its invalidity would not be removed 
by the lifting of the ceiling price on the grapes on October 10, 1944.” 


Party suing a principal and his agent is not compelled in the Federal 
District Court to elect whom he will hold liable in damages at the 
close of the evidence. 


Where a plaintiff institutes an action in the Federal district court 
against an agent and his principal on a contract made by the agent 
without disclosing his agency, will the plaintiff be compelled to elect 
whom he desires to hold liable at the close of the evidence, or may this 
question be kept open until the rendition of the judgment by the court! 
At the close of the evidence in this case both Crane and Kazanjian, 
through their respective counsel, moved the court to compel counsel for 
Denunzio Fruit Company to elect whom it would hold liable in dam- 


28 Where a contract has but a single object, and such object is unlawful, whether in whole 
or in part, or wholly impossible of performance, or 80 vaguely expressed as to be wholly 
unascertainable, the entire contract is void. Civ. Code, Sec. 1598; Union Construction Co. 
v. Western Union Tel. Co., 163 Cal. 298, 125 P. 242. But it is both familiar and declared 
law that where a contract has several distinct objects, of which one at least is lawful, 
and one at least is unlawful, the contract is void as to the latter and valid as to the rest 
(cases cited). The valid portion of a demand may be enforced where separable from that 
part which is void. Ede v. Knight, 93 Cal. 159, 28 P. 860; Boyle v. Tibbey, 82 Cal. 11, 
22 P. 1128; Parker v. Reay, 76 Cal. 103, 18 P. 124 (these cases involved street assessments). 
6 Cal. Jur., Contracts, 149. “* * * but when part of the consideration is legal and part 
illegal and the transaction is of such a nature that the good part can be separated from 
that which is bad, the courts will make the distinction and allow the former to stand (cases 
cited) and where the contract contains two distinct stipulations, for each of which a sep- 
arate consideration is expressed, and there is no reason to suppose that the expressed con- 
sideration for the one formed any part of the consideration for the other, the stipulation 
supported by the valid consideration will be enforced (cases cited). From 6 Cal. Jur. 194. 

2® Generally, a contract illegal when entered into does not become valid by a change in 
the law making such contracts legal, 17 C. J. S., Contracts, § 22, p. 355; Willcow v. Edwards, 
162 Cal. 455, Ann. Cas. 1913-c 1392; 123 p. 276; 12 American Jur. 660; 126 A. L. R. 685. 
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ages, on the authority of, and citing, Klinger v. Modesto Fruit Com- 
pany, Inc., 1930, 107 Cal. App. 97, 290 P. 127; and Craig et al. v. Buck- 
ley, J7., 1933, 218 Cal. 78, 21 P. 2d 430, holding that in an action upon 
a contract made by an agent on behalf of an undisclosed principal, the 
creditor is not entitled to a judgment against both the principal and 
the agent when a demand for an election has been seasonably made; 
and that when the agency is established, on motion, the creditor will be 
required to designate which party he elects to hold responsible for the 
obligation. 

See also Grosso v. Monfalcone, Inc., 1936, 13 Cal. App. 2d 405, 56 
P. 2d 1266, to the effect that where one deals with another believing 
him to be a principal, and subsequently learns that he has been deal- 
ing with an agent of an undisclosed principal, he may recover either 
from the person with whom he dealt, or from the undisclosed prin- 
cipal, but he is not entitled to hold both the agent and the principal ; 
and, on demand therefor, the plaintiff must elect which he will hold. 
See also Restatement of the Law of Agency, Sec. 184, 209, 210, Vol. 1, 
and Sec. 337, Vol.2. See also A. L. R., Vol. 118, Note on page 704, rel- 
ative to the necessity and time for election to hold undisclosed princi- 
pal. See also Fleming v. Dolfin, 214 Cal. 269, 4 P. 2d 776, 78 A. L. R. 
585. The above motions were not passed upon by the court, but were 
taken under submission by the court. Quaere: Was this an erroneous 
ruling by the court? 

A further search of the authorities has brought to light the case of 
Johnson & Higgins v. Charles F. Garrigues Co., 2 Cir., 1929, 30 F. 2d 
251, 254, where the harshness of the rule of compelling an election is 
conceded as having the possibility of barring a just recovery. Judge 
Augustus N. Hand (dissenting in part) says: 

“+ * * T feel that the doctrine of election ought only to apply to 
a case where there has been both judgment and satisfaction, and that 
anything less than a complete satisfaction or an estoppel in pais affords 
no logical basis for barring a remedy against both agent and undis- 
closed principal, I must record my disagreement, even though it be a 
case of vox clamantis in deserto.” 

But see 7'ew v. Wolfsohn, 77 App. Div. 454, 456, 79 N. Y. S. 286, 
affirming 38 Misc. 54, 76 N. Y. S. 919, and affirmed 174 N. Y. 272, 66 
N. E. 934 (from 2 C. J. p. 846, note 6,3 C. J. S., Agency § 248) holding 
that : 

“In an action against an agent and his principal on a contract made 
by the agent without disclosing his agency, there need be no election by 
plaintiff as to which party he will hold until the close of the case. And 
where the court said: ‘The doctrine of election, in its general applica- 
tion, is inequitable and harsh, and it should not be applied to an action 
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brought upon a contract made by an agent without disclosing his 
principal, until the debt has been satisfied by one or the other’: Me- 
Lean v. Sexton, 44 App. Div. 520, 523, 60 [139+] N. Y. S. 871 (where the 
court said : “There is no good reason why both the principal and agent 
who are liable for a debt should not be sued in the same action. Both 
will be discharged by the satisfaction of the debt, and neither can be 
discharged without it’) ; Dages v. Melrose Iron Co., 140 N. Y. S. 392.” 

There are certain fundamental and basic principles of law to guide 
this court in determining the correct rule to be followed for certainly, 
in justice, no litigant should be denied the fruits of a just judgment 

- simply because, under the compulsion of the court he was held to an 
election, and, either through inadvertence or because of ignorance of 
the law, elected to hold the wrong party. 

[34] The first question for this court to consider is whether or not 
this point of election is a part of the substantive law of California or 
is purely a rule of procedure, for, if it is a part of the substantive law, 
and a federal question is not involved, there is no doubt that, in diver- 
sity of citizenship cases under the doctrine of Fie Railroad Company 
v. Tompkins, 1938, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 
A. L. R. 1487, the Federal district court is compelled to follow the 
decisions of the highest state courts in the state in which the Federal 
district court sits, as a rule of decision, not only in the construction of 
state statutes, but in the construction of the unwritten law as well. 

However in matters of procedure, since the abolition of the Con- 
formity Act, 28 U.S. C. Sec. 724, wherein the Federal district courts 
followed the practice, pleadings, forms and modes of proceeding in 
civil causes, other than in equity or admiralty causes, and the adop- 
tion of their own rules of Federal Civil Procedure, 28 U.S. C. A. fol- 
lowing section 723c, effective September 16, 1938, the Federal district 
courts, in matters of procedure, follow their own rules. 

[35] The court has concluded that the question of election is purely 
procedural and not substantive; and is, therefore, governed by the 
Federal Rules of Civil Procedure and not by the substantive laws of 
the state of California, in the absence of a ruling by the Circuit Court 
of Appeals of the Ninth Circuit to the contrary. 

Rule 18 of the Federal Rules of Civil Procedure gives the plaintiff 
the right to join, either as independent or as alternate claims, as 
many as he may have against an opposite party, and there may be a 
like joinder of claims when there are multiple parties of the require- 
ments of Rules 19, 20 and 22 are satisfied; and Rule 20 permits all 
persons to be joined in one action as defendants if there is asserted 
against them any right to relief arising out of the same transaction, 
occurrence, or series of transactions or occurrences and if any question 
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of law or fact common to all of them will arise in the action. A plain- 
tiff or defendant need not be interested in obtaining or defending 
against all the relief demanded. Judgment may be given for one or 
more of the plaintiffs according to their respective rights to relief, 
and against one or more defendants accordingly to their respective 
liabilities. [Italics supplied. } 

For the court to have compelled the plaintiff to elect at the close of 
the evidence which party to hold liable in damages would not have 
conformed to any rule of Federal Civil Procedure effective since 
September 16, 1938 (a date subsequent to the decisions referred to, 
supra) ; and would have been directly contrary to the spirit thereof, 
these rules having been designed to “secure the just, speedy, and inex- 
pensive determination of every action.” 

[36] Assuming that the point under discussion is a procedural one, 
the plaintiff is entitled to an adjudication of its claims against both the 
agent and the principal under the italicized portion of Rule 20, supra, 
which it would not obtain if it were compelled to make an election at 
the close of the evidence, although a full recovery against one bars a re- 
covery against the other. Furthermore, to compel a plaintiff to elect 
which party defendant it desires to hold liable is tantamount to com- 
pelling him to dismiss against the other defendant prior to the court’s 
adjudication as to the liability of the parties. 

[37, 88] Assuming that the point under discussion is one of sub- 
stantive law, it is believed that this court would not be bound [740+] in 
this case by the decisions of the three California cases, supra, as rules 
of decision, under the doctrine of Erie Railroad Company v. Tomp- 
kins, supra, as it would be in a diversity of citizenship case, for here 
a federal question is involved, namely, an appeal from the ruling of 
the Secretary of Agriculture under a federal statute, and the Federal 
courts are entitled to decide these questions for themselves where the 
case involves a federal question, a federal question and contract right, 
or a question with respect to the Constitution of the United States. 
25 C. J., Federal Courts, page 837. See also Vol. 35, C. J. S. Federal 
Courts, § 169, page 1243, and cases cited, to the effect that where a 
federal question is involved the Federal courts administer the na- 
tional law, as established by the Federal Constitution, treaties, and 
statutes, regardless of state law. 


Conclusion: 

Counsel for Raymond M. Crane has called the court’s attention 
to the fact that all the profit Crane could possibly have realized 
from the performance of this contract would have been a procure- 
ment charge of $50 for each of the three cars of grapes, or a total 
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of $150 less his expenses, and has contended that it would be unfair 
to compel him to respond in damages to the extent of $5,723.50, with 
interest (increased also by attorney fees and costs allowed to counsel 
for Joseph Denunzio under the statute); but, while this court is 
sympathetic to the predicament in which he has placed himself, this 
is a law action where all sides are entitled to stand upon their contract 
rights and legal remedies, and the court has no alternative but to 
interpret the contract as it believes it should be interpreted according 
to legal principles involved. 

[89] The findings of fact and conclusions of law, and the order or 
award of the Secretary of Agriculture have been made a part of the 
record in this case and are prima facie evidence of the facts therein 
stated, 7 U. S. C. A. § 499g (c) ; and, the findings and order of the 
Secretary will prevail unless overcome by evidence submitted by the 
Associated Fruit Distributors. Barker-Miller Distributing Company 
v. Berman, D. C. N. Y., 8 F. Supp. 60; Spano v. Western Fruit Grow- 
ers, 10 Cir., 83 F. 2d 150; Smith v. White, D. C., 48 F. Supp. 554. 

[40] The court has duly considered the facts and the law governing 
this case and has independently come to the same conclusions reached 
by the Secretary of Agriculture and his trial examiner. The repara- 
tion order or award of the Secretary of Agriculture issued April 8, 
1947,* affirming the prior order or award of the Board, dated Feb- 
ruary 26, 1947,** in favor of Joseph Denunzio Fruit Company, a 
corporation, against Raymond M. Crane, doing business as Asso- 
ciated Fruit Distributors of California, and dismissing the case 
against John C. Kazanjian, doing business as Red Lion Packing 
Company, is affirmed. 

In view of the ruling of this court, on the procedural point in the 
matter of election, if counsel for Joseph Denunzio deems it ad- 
visable to do so, he is hereby given permission to make an election, 
in writing, and prior to the entry of the judgment, as to which re- 
spondent he desires to hold liable in damages in this case. 

[41] The complainant and appellee, Joseph Denunzio Fruit Com- 
pany, a corporation, will be allowed a reasonable attorney fee against 
respondent and appellant, Raymond M. Crane, doing business as 
Associated Fruit Distributors of California, to be taxed and collected 
as a part of its costs, pursuant to Sec. 499g (c) of Title 7 U.S.C. A., 
in the sum of $3,000. 

Counsel for said complainant and appellee, Joseph Denunzio Fruit 
Company, a corporation, will prepare Findings of Fact and Con- 
clusions of Law, and a Judgment in accordance therewith to con- 
form to this court’s opinion for signature of the court within fifteen 
days after notice of this ruling, as provided by local rule of court. 


*6 A. D. 347.—Ed. 
**6 A. D. 139.—EHd. 
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OCTOBER 1948 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


CLASSIFICATION OF MILK 
Class II to Class I 
Market administrator’s action with respect to, upheld 
DISMISSAL 
Handler’s petition for relief undcr Order No. 42 
EvIDENCE 
Failure to carry burden of proof by handler of invalid action 
of market administrator 1901 
EXAMINER’S REPORT 
Effect of failure to file exceptions to 1901 
EXCEPTIONS 
Effect of failure to file, to examiner’s report 1901 
MarRKET ADMINISTRATOR 
Classification of milk by, upheld 1901 
Failure to carry burden of proof by handler of invalid action of.. 1901 
OrpvER No. 42 (New Orleans, Louisiana) 
Classification of Milk 
Action by Market Administrator Upheld 
Where petitioner, a handler subject to Order No. 42 
under the act regulating the handling of milk in 
the New Orleans, Louisiana, area, complained of 
the action of the market administrator for the 
order in refusing to allow a Class II classification, 
as claimed by petitioner, certain cream sold by it, 
and reclassifying said cream as Class I milk, as 
a result of which classification the market admin- 
istrator under § 942.4 (e) (9) of the order under 
the act charged the petitioner’s account with the 
difference between the Class II and Class I prices, 
the difference amounting to the sum of $2,280.84, 
it is held, that since petitioner failed to maintain 
the burden of showing market administrator’s 
actions to be not in accordance with law and failed 
to file exceptions to the examiner’s report, the relief 
requested by petitioner should be denied and the 
petition dismissed 943 
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OCTOBER 1948 
PACKERS AND STOCKYARDS ACT, 1921 


Booxs anp REcoRDS 
Direction to Keep Proper Accounts, Records, and Memoranda 


Respondents, registered as a market agency and as a dealer 
are directed to keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions 
involved in his business, including a current record of 
sales and purchases of livestock handled for the accounts 
of others, and a daily reconciliation of the cash account-- 951 


CEASE AND DEsiIstT 


Unfair Practice 
On the basis of the evidence disclosed in this disciplinary 


proceeding in which respondents registered as a market 
agency and as a dealer are ordered to cease and desist 
from willfully filing false reports and engaging in certain 
unfair, unjustly discriminatory, and deceptive practices 
and devices 

RaTEs AND CHARGES 


Increase in 
Since the parties are agreed and no objection has been 


filed, the order of August 29, 1935, is modified so as to 
authorize the charges raised in respondents, amended 
petition filed on September 29, 1948, and, for good 
cause shown, this order shall become effective in less 
than 30 days, namely, on the 10th day after service on 
the respondents 

Since the parties are agreed and no objection has been 
filed with respect to the action petitioned for other than 
the resale charges, the order of October 1, 1947, is modi- 
fied so as to authorize the charges requested in respond- 
ents’ petition filed on September 28, 1948, except the 
resale charges upon condition that respondents comply 
with all applicable terms of the stipulation attached to 
and made a part of the answer filed for the Livestock 
Branch on September 23, 1947, and action with respect 
to the resale charges is deferred until further order in this 
matter, and for good cause shown, this order shall be- 
come effective in less than 30 days, namely, on Novem- 
ber 2, 1948 1904 974 

REGISTRATION 
Postponement of Effective Date of Suspension of 

Effective date of suspension of respondents’ registration 
prescribed in prior order 's postponed pending action on 
petition for reconsideration 

Suspension of 

On the basis of the evidence disclosed in this disciplinary 
proceeding in which respondents are charged with will- 
fully filing false reports and engaging in certain unfair, 
unjustly discriminatory, and deceptive practices and 
devices, it is ordered that respondents’ registration 
should be suspended for a period of six months 951 


951 


947 


976 
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OCTOBER 1948 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
- SxHipPerRs’ Proceeps AccOUNT 42 * Page 
Direction to Deposit Gross Proceeds in Bank Account Desig- 
nated as 
Respondents, registered as a market agency and as a dealer, 
his agents and employees are ordered to deposit gross 
proceeds received from the sale of livestock handled on 
a commission basis in a bank account designated as 
“shippers’ proceeds account,” which account may be 
drawn on only for the payment of net proceeds to the 
persons entitled thereto, for the sum due respondents as 
compensation for services, and for such sums as may be 
required to pay all legal charges against consignments 
OF livesinelts .. 26-45 cet pote ae ee eee ees 1903 951 
SUSPENSION OF REGISTRATION 
951 Order postponing effective date of, prescribed in prior order_. 1905 976 
VIOLATION OF AcT 
Charging, demanding, or collecting different amounts for fire in- 
surance than the rates and charges specified in the tariff of the 
Pittsburgh Joint Stock Yards Company on file with the 
Sockeigte.. iss sudectes Se ease es 
Destroying or removing any records pertaining to their livestock 
business without first receiving permission from the proper 
authorities to) de ates. S220 o es ca Se cee aed ee 1903 972 
947 Failing to furnish to the owner or his duly authorized agent a 
true written account of the sale of all livestock consigned to 
respondents for sale on commission, showing, among such 
other information as may be necessary to complete the ac- 
count, the actual name of the purchaser of the livestock___._ 1903 972 
Failing to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in their 
SINONG ae cece deere Gaus ae ea a eee See 
Failing to render just and reasonable selling services in con- 
nection with the sale of consigned livestock_____...-.---_- 1903 972 
Failing to report to consignors that their livestock was sold to 
persons whose accounts were cleared by respondents - - ---_- 1903 972 
Failing to show on accounts of purchase rendered to their prin- 
74 cipals the names of the persons from whom respondents 
purchased the livestock to fill the orders of purchase- --__---_-_ 1903 972 
Failing to show on accounts of purchase that the livestock con- 
cerned were purchased out of consignments received by 
respondents for sale on a commission basis_--------------- 1903 972 
176 Failing to show on accounts of sale rendered to consignors a 
full and complete report of all facts necessary to complete 
the accounting, including correct information as to the 
amount of feed fed to livestock and an itemized statement 
of the charges for feed, yardage and insurance_-_------_---_-_- 1903 972 
Failing to show on accounts of sale rendered to consignors that 
consignors’ livestock were used to fill purchase orders 
51 handled by respondents on a commission basis- - -----_----- 1903 972 


951 


1903 972 


1903 972 
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VIOLATION oF Act—Continued No. 


Intermingling and confusing funds received as the proceeds 
of sale of consigned livestock 1903 
Intermingling and confusing funds received for the purchase of 
livestock on a commission basis, with other accounts or funds 
belonging to respondents 1903 
Making false entries in their accounts, records and memo- 
1903 
Making or causing to be made false entries and statements of 
fact in their annual reports filed pursuant to the act and the 
regulations issued pursuant thereto 1903 
Making such use of funds received as proceeds of sale from the 
sale of livestock handled on a commission basis 1903 
Making such use of funds received for the purchase of livestock 
on a@ commission basis, as would in any manner endanger or 
impair the prompt and faithful accounting and payment of 
such funds to the persons entitled thereto 
Selling livestock consigned to them for sale on a commission 
basis to any person whose financial obligations they clear 
or in whose business they may have a pecuniary interest, 
without showing such information on the account of sale 
rendered to consignors of livestock 
Selling to officers, agents or employees of the firm any livestock 
consigned to respondents for sale on a commission basis - - -- 
Speculating in any manner in livestock consigned to them for 
sale on a commission basis 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CONSIGNMENT FOR SALE 
Authority of selling agent to make allowances 
CouNTERCLAIM 
Dismissal for Lack of Jurisdiction 
Respondent’s counterclaim dismissed for lack of jurisdic- 
tion because not filed within nine months after the cause 
of action alleged therein accrued 
DAMAGES 
Measure of, based on— 
difference between contract price and higher cost of com- 
modity purchased as replacements 1910 
DeEravutt 
Admission of facts alleged in complaint by 1913 
Waiver of hearing by 1913 
DismMIssaL 
Counterclaim for lack of jurisdiction because not filed within 
limitation period 
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Failure to Prove Cause of Action “No” Page 
Where complainant delivered to respondent a truckload of 
lemons, for which respondent gave his check in pay- 
ment, and thereafter transported the lemons to his place 
of business in another State, but stopped payment on the 
check because of alleged inferior condition of the lemons, 
it is held, that the complaint should be dismissed for 
failure of the complainant to prove a cause of action- - -- 
Failure to Sustain Burden of Proof 
Where complainant, who consigned tomatoes to respondent 
with instructions ‘‘Do Best Possible,’’ seek to recover 
allowances made by respondent to buyers, claiming that 
respondent was only authorized to sell ‘‘as is,” held, that 
@ prior transaction indicated complairant had complete 
authority to sell and that complainant has failed to prove 
that respondent was to sell only on an “as is’’ basis, and 
the complaint should be dismissed 
Settlement Between Parties 
Complaint for reparation dismissed upon notification from 
complainant that its claim against respondent was 
settled 
In a reparation proceeding, upon notification from the 
attorneys of the parties that the claims of the respective 
parties were settled, the complaint and respondent’s 
counterclaim are dismissed 
Since the Department has received a letter from complain- 
ant stating that the controversy has been settled and 
requesting dismissal of this proceeding, the complaint 
filed herein is accordingly dismissed 
EvIpENCB 
Burden of proof as to— 
sale only on an “‘as is” basis 
Facts Failing to Show Resale at Public Auction was Improper 
Facts fail to show seller did not exercise reasonable care 
and judgment in making resale, upon buyer’s rejection, 
of one car of grapes at public auction on an “as is” 


Facts Failing to Show Resale was Improper 
Facts fail to show that, upon buyer’s rejection, seller’s 

resale of one car of grapes at public auction on an ‘“‘as 
is’’ basis was improper 

Facts showing— 
existence of contract to sell 

Weight given unrestricted inspection 

“F, O. B. Suiprina Porn’ 
Meaning of term 
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A. D. 
INSPECTION No. — Page 


Weight given restricted inspection 1909 988 
Weight Given Unrestricted Inspection 
Where a sale is made on an f. o. b. shipping point basis 
and a restricted inspection is made at destination, 
greater weight should be given to the unrestricted 
inspection certificate issued at the point of shipment__- 986 
INTERSTATE COMMERCE 
Transaction Constituting 
Where complainant shipped peaches by truck from Benton 
Harbor, Michigan, to Columbus, Ohio, and sales from 
the truck commenced immediately upon arrival, held, 
that the sale to respondent was incident to the inter- 
state shipment and it was a transaction in interstate 
commerce 1914 1001 
JURISDICTION 
Dealer Subject to License 
Where respondent denied that he was subject to license 
at the time of the transaction, it is held, that, although 
respondent was not licensed at the time, he was con- 
ducting such business as to make him subject to license. 1915 1005 
PRACTICE AND PLEADING 
Failure to Prove Cause of Action 
Where complainant pleaded a contract of purchase and 
sale, but denied in its opening statement that the 
transaction was one of purchase and sale, it is held, that 
complainant is not entitled to an award of reparation 
on such alleged cause of action 1915 [1004 
PRINCIPAL AND AGENT 
Effect of Failure to Prove Agency 
Where complainant, after alleging a contract of purchase 
and sale, asserted in its opening statement that the 
transaction was in fact one of agency, and failed to 
establish that such agency was ever created or its terms 
and conditions, it is held, that no award of reparation is 
justified on the agency theory for failure of complainant 
to allege and prove the agency 
REJECTION OF CoMMODITY 
without Reasonable Cause 
Where buyer in an f. o. b. sale rejected a carload of grapes 
on the basis of a restricted inspection at destination, and 
where subsequent unrestricted inspections showed the 
grapes were in suitable shipping condition, held, the 
buyer’s rejection was without reasonable cause 
REPARATION 
Failure to Return Money Advanced 
Reparation awarded complainant for respondent’s failure 
to pay back balance of an advance remaining in the 
hands of respondent who failed to make shipment of 
grapes to complainant as agreed 
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RePaRATION—Continued 
Failure to Deliver 43 Page 
Where complainant alleged a contract to purchase tomatoes 
from respondent who refused to ship them, and respond- 
ent denied the existence of a contract or the authority 
of the broker to make such a contract, held, that the 
evidence establishes respondent contracted, through 
the broker, to sell tomatoes to complainant and repara- 
tion should be awarded complainant for the difference 
between the contract price and the higher cost of toma- 
toes purchased as replacements__-_____.____---_------ 992 
Failure to Pay Balance of Purchase Price 
Where buyer rejected one car of grapes purchased on an 
f. o. b. shipping point basis, and seller resold the grapes 
at public auction on an “‘as is” basis, held, the facts show 
the grapes were in suitable shipping condition, the seller’s 
resale was proper, and reparation should be awarded 
seller for the balance of the purchase price 
Where respondent failed to answer the complaint for the 
recovery of the sum of the purchase prices of four truck- 
loads of celery but respondent paid complainant a por- 
tion of the sum for which the complaint was filed, it is 
held, that complainant should be awarded reparation in 
the amount of the unpaid balance of the sum of the 
purchase prices with interest 998 
Failure to Pay Purchase Price 
Where respondent purchased peaches on complainant’s 
truck, but failed to take delivery thereof within the time 
agreed, and the peaches were subsequently resold by 
complainant in a spoiled condition, held, respondent’s 
failure to take delivery and to pay the balance of the 
purchase price in accordance with the terms of the con- 
tract was a violation of section 2 of the act for which 
reparation should be awarded complainant 1914 1000 
Failure to Take Delivery 
Where respondent purchased peaches on complainant’s 
truck, but failed to take delivery thereof within the time 
agreed, and the peaches were subsequently resold by 
complainant in a spoiled condition, held, respondent’s 
failure to take delivery and to pay the purchase price 
in accordance with the terms of the contract was a viola- 
tion of section 2 of the act for which reparation should 
be awarded complainant 1914 1000 
RESALE 
Facts failing to show resale was improper 988 
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VIOLATION OF AcT 
Failure to account for money advanced 
Failure to deliver 
Failure to pay— 
balance of purchase price 
purchase price 
Failure to take delivery 
Unlawful rejection 


Page 
979 
994 


999 
1002 
1002 

988 
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ADMINISTRATIVE LAw 
Appeals 
Evidence Aliunde or De Hors the Record 
While in appellate proceedings evidence aliunde or de hors 
the record is usually inadmissible and counsel are confined 
to the record in the court below, a case appealed from the 
Secretary’s reparation order issued under the Perishable 
Agricultural Commodities Act is subject to trial de novo 
and, therefore, new evidence is admissible, 79 F. Supp. 


Findings of Fact and Reparation Order as Prima Facie Evidence 
On an appeal from a reparation order of the Secretary of 
Agriculture issued under the Perishable Agricultural Com- 
modities Act the findings of fact and the reparation order 
will prevail unless overcome by evidence submitted by the 
party appearing, 70 F. Supp. 217 oo. o0cccccaccceccuscas 
ANTICIPATORY BREACH OF CONTRACT 
Buyer’s remedy upon notice of, 79 F. Supp. 117_-_---------------- 
Measure of damages for repudiation of contract, 79 F. Supp. 117_--- 
Measure of damages upon notice of, 79 F. Supp. 117__-.------------ 
APPEALS 
Evidence aliunde or de hors the record in trial de novo, 79 F. Supp. 117- 
“BooKEpD” 
Meaning of Technical Definition of Word 
The technical definition of the word “booked”’, as used in contract, 
means engaged, destined, bound to promise or pledge oneself to 
make an engagement, 79 F. Supp. 117_-..-...-------------- 
Contract OF PURCHASE AND SALE 
Buyer’s Remedy Upon Notice of Anticipatory Breach of 
Buyer of carloads of grapes upon being notified by seller of inten- 
tion not to deliver the grapes as provided in the contract, was 
not obliged to anticipate, at his peril, that the cost of grapes 
would be less prior to the date of delivery but buyer could wait 
until delivery time and then purchase other grapes at the best 
price obtainable and recoup his loss by way of damages, 79 F. 
DUNN, TAT ss cicia cnc ncds sana ance dnaeees kee 
Correction of Error in, as Not Affecting Prior Acceptance 
The fact that the broker, acting on behalf of buyer, in making out 
his Standard Memorandum of Sale, showed the sale to cover two 
carloads of grapes instead of three, and left off from the f. o. b. 
the “acceptance final,” which errors were mutually subse- 
quently corrected to conform to the prior negotiations, did not 
interfere with the broker’s prior acceptance of the offer to sell, 
as confirmed by the car-lot distributor, constituting an executed 
contenet, TO ©. Bani: Eis cc cwcdcncccskccaaakacancnncanas 


Page 


1010 


1009 


1028 
1028 
1028 


1036 


1010 


1011 


1010 
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CONTRACT OF PURCHASE AND SALE—Continued 
Evidence Showing Meeting of Minds Resulting in * Page 
From an analysis of the telegrams and teletype the court is satis- 
fied that, under the laws of the state of California, a binding 
contract, so far as consent or a meeting of the minds was con- 
cerned, was consummated when the Associated Fruit Distrib- 
utors of California, as confirmor, confirmed Joseph Denunzio’s 
acceptance of its offer, the said Joseph Denunzio being the 
offeree and the Associated Fruit Distributors of California 
being the offeror, 79 F. Supp. 117 1010 
Informal Contract Resulting in Binding Agreement 
An informal contract may result in a binding agreement between 
the parties although they subsequently reduced their agree- 
ment to a more formal contract, 79 F. Supp. 117 
Offer and Acceptance 
In view of the technical definition of the word “booked,’’ used as 
a verb, the use of the word “booked,” in the original telegram 
by the car-lot distributor did not indicate lack of intention to 
make an offer for the sale of the grapes and was not a mere 
solicitation for an offer, but rather constituted an offer subject to 
acceptance, 70 fF. Supp, 2i7__-....-.-..-..=.- See ale etn 
Proposal as Invitation Not Constituting Offer 
A proposal in the form of an invitation to deliver does not con- 
stitute an offer which can be turned into an agreement by 
acceptance, 79 F. Supp. 117 
ConTRACTS 
Illegal and Void When Against Public Policy 
Where a contract is against public policy, it is illegal and void, in 
toto, and is not enforceable, 79 F. Supp. 117 
Illegality of 
A contract illegal when entered into does not become valid by a 
change in the law making such contract legal, 79 F. Supp. 117-- 
Lawful in Part and Unlawful in Part 
Where a contract has several distinct objects, at least one of 
which is lawful, and one at least is unlawful, the contract is 
void as to the latter and valid as to the rest, 79 F. Supp. 117-- 
Court Casres FoLLtowEpD 
Erie Railroad Co. v. Tomkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. ed 
1188, 114 A. L. R. 1487 (1938); 79 F. Supp. 117 
Courts 
Application of National Law to Federal Questions 
Since a federal question is involved under the appeal from the 
ruling of the Secretary of Agriculture under a federal statute, 
federal courts are entitled to decide such questions for them- 
selves and are not compelled to follow decisions of the highest 
state courts in the state in which they sit, 79 F. Supp. 117---- 
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Courts—Continued 
Jurisdiction of District Courts in Matters of Procedure Page 
In diversity of citizenship cases, the Federal district court is 
compelled to follow the decisions of the highest state courts 
in the state in which the Federal district court sits, as a rule of 
decision, not only in the construction of state statutes, but in the 
construction of unwritten law as well, but, in matters of pro- 
cedure, the Federal district court may follow their own rule, 79 
Di Oi. PR ae tk eg ose yee Soe oe ee 1014 
Lack of Power of, to Compel Plaintiff to Elect Party Liable 
Where plaintiff is entitled to an adjudication of its claims against 
both the agent and the principal under Rule 20 of the Federal 
Rules of Civil Procedure, it can not be compelled to make an 
election whom it desired to hold liable at the close of the evi- 
dence, although a full recovery against one bars a recovery 
against the other; 79:F. Supp: 127... 505 sec ecceennccense 1014 
Question of Election to Hold Liable Agent or Principal 
The question of election by plaintiff to hold agent or principal 
liable is purely procedural and not substantive, and is, there- 
fore, governed by the Federal Rules of Civil Procedure and 
not by the substantive laws of the state of California, in the 
absence of a ruling by the Circuit Court of Appeals of the 
Ninth Circuit to the contrary, 79 F. Supp. 117_-_---------- 1014 
DAMAGES 
Market Value for Breach of Contract 
Market value for the purpose of calculating damages according 
to the statutory rules, is the sum for which similar merchandise 
could have been purchased at or near the place of delivery, and 
within a reasonable time after the seller’s refusal to make 
delivery, 70: F.. BamptE. oc wc ecs cos 4 eae eee 
Measure of, for Repudiation of Contract or Anticipatory Breach 1013 
Thereof 
A repudiation of a contract or an anticipatory breach thereof 
does not accelerate the time fixed for performance, and the 
proper measure of damages is the same as if the breach had 
not occurred until the time fixed in the contract for its per- 
formance, and the measure of damages is the loss directly and 
naturally resulting in the ordinary course of events from the 
seller’s breach of contract, 79 F. Supp. 117__--------------- 1013 
Measure of, Upon Notice of Anticipatory Breach of Seller 
If the seller, previous to the time when the buyer rightfully de- 
mands delivery, gives notice of an intention not to deliver the 
merchandise, the measure of recovery is to be determined with 
reference to the market price at the time when delivery was 
due and not in respect of the price which prevailed at the date 
of notice of anticipatory breach, 79 F. Supp. 117..---------- 1012 
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EMERGENCY Price Controu Act Page 
Effect of Removal of Ceiling Price Before Passage of Title Under 
Contract 
The fact that the ceiling price on grapes had been removed 
before title to the grapes was to pass under the contract would 
not remove invalidity of the contract because it provided for 
a price in excess of the ceiling price under the Emergency 
Price Control Act, 79 F. Supp. 117 
Lack of Provision for Avoiding Contract Violating Price Regulation 
Enforcement of maximum price regulation under the Emergency 
Price Control Act does not provide for avoiding a contract 
violating the maximum price regulation, either expressly or 
indirectly, 79 F. Supp. 117 
Lack of Right to Repudiate Contract Providing for Bonus 
An agent or broker, after having negotiated a contract in behalf 
of a principal, for the sale of produce to a third party, could 
not subsequently repudiate the contract in its entirety and 
have it declared unenforceable ab initio as against public 
policy solely because it provided for a bonus or procurement 
charge over the ceiling price under the Emergency Price 
Control Act, 79 F. Supp. 117 
Error 
Correction of, in contract of purchase and sale as not affecting prior 
acceptance, 79 F. Supp. 117 
EvIDENCE 
Facts showing— 
meeting of minds resulting in contract of purchase and sale, 79 
F. Supp. 117 
Finpinos or Fact 
Prima facie evidence in trial de novo, 79 F. Supp. 117 
ILLEGALITY OF CONTRACTS 
Change in law as not making illegal contract valid, 79 F. Supp. 117_.. 1040 
Effect of contract lawful in part and unlawful in part, 79 F.Supp. 117_. 1038 
JURISDICTION OF FepERAL District Courts 
Application of national law to federal questions, 79 F. Supp. 117_--. 1043 
Construction of state statutes and unwritten law, 79 F. Supp. 117_. 1043 
Lack of power of, to compel plaintiff to elect party liable, 79 F. Supp. 


Questions of election to hold liable agent or principal governed by 
Federal Rules of Civil Procedure and not by substantive laws of 
state, 79 F. Supp. 117 

Questions of procedure, 79 F. Supp. 117 

OrFeR AND ACCEPTANCE 

Proposal as invitation not constituting offer, 79 F. Supp. 117 

Use of work “booked” as indicating intention to make offer, 79 F. 
Supp. 117 
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Page PRINCIPAL AND AGENT Page 
Liability of Agent When Principal Partially Disclosed 
Where a person purports to make a contract with another for a 
partially disclosed principal he is a party to the contract, and 
if such person discloses the fact that he is an agent, but does not 
disclose the name of the principal, he is personally liable, 79 
Ws MS BEE os ocadecasttnankanaseaneamananee aaa wan aus oe 1013 
1014 Liability of Agent Who Assumes to Act With Authority From Princi- 
pal 
A person who assumes to act as agent for another and to make a 
contract with a third party thereby, impliedly, if not expressly, 
represents that he is in fact authorized by his principal to make 
1014 the contract, and, if it proves to be unauthorized, the agent 
will be liable to the third party, 79 F. Supp. 117____-------- 1013 
Where a car-lot distributor purported to act for a partially dis- 
closed principal in entering upon a contract for the sale of three 
carloads of grapes, and the evidence showed that the distributor 
was not in fact authorized by his principal to make the contract, 
held, the distributor is liable to buyer for the breach of the 
GtAat, Fo ee Cia UNE a ase sierra emcasenanade ae 1013 
014 Principal ‘‘Partially Disclosed,’”’ When 
Where one of the parties to a contract has notice that the other 
party is acting or may have acted for a principal but has no 


025 notice of the principal’s identity, the principal is “partially 
duaclosnd,”” Ge 0: Sa Ui oon tes ccsierecewnascassesuesee 1012 
When Disclosed or Partially Disclosed Principal not Liable for Breach 
of Contract 
023 Where an agent having authority to bind a disclosed or partially 
disclosed principal by certain terms in a contract included other 
)21 terms which are beyond his power, the principal is not liable 
either upon the unauthorized contract or upon the contract 
140 with the unauthorized terms omitted, 79 F. Supp. 117___----- 1012 
138 When Partially Disclosed Principal not Liable for Breach of Contract 
Where the evidence showed that the status of the grower of grapes 
43 was at most that of a partially disclosed principal for whom the 
43 car-lot distributor purported to act and entered into a contract 
for the sale of three carloads of grapes without authority in 
42 such transaction, the grower could not be held liable for the 
breach of the contract, 79 F. Supp. 117_---.--------- emote 1012 
Pusuic Pouicy 
42 Contract against, as illegal and void in toto, 79 F. Supp. 117___.---- 1038 
42 PUNCTUATION 
7 Aid in construction and interpretation of statute, 79 F.Supp. 117.... 1027 
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REPARATION Page 
Damages for Breach of Contract 

On the basis of the facts and the law governing the case at hand 
the court independently arrived at the same conclusion reached 
by the Secretary and affirmed the Secretary’s order of April 8, 
1947 dismissing petition for rehearing and reconsideration and 
affirming his original order of February 26, 1947 in favor of 
Joseph Denunzio Fruit Co., a corporation, against Raymond 
M. Crane, doing business as Associated Fruit Distributors of 
California, and dismissing the case against John C. Kazanjian, 
doing business as Red Lion Packing Co., 79 F. Supp. 117 1009 

Reparation order of the Secretary of Agriculture against the car- 
lot distributor on the ground that he entered into a contract as 
agent for a partially disclosed principal without authorization 
is affirmed on appeal, and, buyer, in addition to recovery of 
damages, is entitled to a reasonable attorney fee against the 
distributor to be taxed and collected as part of the costs, 79 F. 


Presumption as to Correctness of Reparation Order 
The Secretary’s reparation order presumed to be correct and 
should be sustained by the court, 79 F. Supp. 117 
Rute or DEcIsION 
Federal District Courts follow decisions of highest state courts, 79 F. 
Supp. 117 
“SIGNATURE” 
How Made 
A “signature” may be written by hand, printed, stamped, type- 
written, engraved, photographed, or cut, from one instrument 
and attached to another, and a signature lithographed on an 
instrument by a party is sufficient for the purpose of signing 
it; it being immaterial with what kind of instrument a signa- 
ture is made, 79 F. Supp. 117 
Statute of Frauds, How Satisfied by 
The “signature” to a memorandum under the Statute of Frauds 
may be written or printed and need not be subscribed at the 
foot of memorandum, but must be made or adopted with the 
declared or apparent intent of authenticating the memorandum 
as that of the signor, 79 F. Supp. 117 
What Constitutes, to Satisfy Statute of Frauds in California 
The term “signature” includes any memorandum, mark, or sign, 
written or placed on any instrument or writing, such as a will, 
with intent to execute or authenticate such instrument or 
writing, 79 F. Supp. 117 
What is 
A “signature” is whatever mark, symbol, or device one may choose 
to employ as representative of himself, 79 F. Supp. 117 
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STATUTE OF FRAUDS Page 
Contract by Telegraph as Satisfying 
A contract of purchase and sale may be formed by telegraph 
which meets the requirements of California Statute of Frauds, 
79 F. Supp. 117 
STraTUTE OF FRAuDS IN CALIFORNIA 
Teletype Messages as Satisfying Requirements of 
Although no case in point has been called to the court’s attention 
and a diligent search of the authorities has failed to uncover the 
status of teletype messages as satisfying the Statute of Frauds 
in California, this point appearing to be a res nova, the court 
must take a realistic view of modern business practices, and can 
probably take judicial notice of the extensive use to which the 
teletype machine is being used today among business firms, 
particularly brokers, in the expeditious transmission of type- 
written messages, and, therefore, the court rules that the tele- 
type messages in this case satisfied the Statute of Frauds in 
California, 79 F. Supp. 117 
STATUTES 
Construction and Interpretation 
Punctuation as Aid in 
Where the contract entered into by the broker, acting on be- 
half of buyer, for the sale of three carloads of grapes 
included a teletype message which reads: “they (meaning 
buyer) will put up the $750.00 deposits now of course 
contingent upon receiving inspect. Reports when stores’, 
without any punctuation, the provision would be con- 
strued as making the $750 deposits by buyer contingent 
upon broker or buyer receiving inspection reports when 
the grapes had been stored, so that making the deposits 
was not a condition precedent to the recovery by buyer 
after notice of the repudiation of the contract by the 
broker, 79 F. Supp. 117 
TELEGRAPH 
Contract by, as satisfying Statute of Frauds, 79 F. Supp. 117 
TELETYPE MESSAGES 
Contract by, as satisfying requirements of Statute of Frauds in Cali- 
fornia, 79 F. Supp. 117 
TriaL De Novo 
Secretary’s Reparation Order as Prima Facie Evidence in 
Although the Findings of Fact and the Order of the Secretary 
are prima facie evidence of the facts stated therein, the trial 
in the Federal district court on appeal from Secretary’s repara- 
tion order, is, nevertheless, a trial de novo and has been treated 
as such in fact, 79 F. Supp. 117 
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